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RIJEC UREDNIKA

Postovane kolegice i kolege, dragi prijatelji i ¢itatelji Poredbenog pomorskog prava,

pisem ovaj uvodnik u vrijeme pandemije prouzrocene virusom COVID-19,
prisjecajuci se nasih druZenja na konferencijama, simpozijima, seminarima i
u raznim drugim prigodama i nadajudi se da ste Vi i svi Vasi dobro i zdravo.
Clanovi urednistva, zaposlenici Jadranskog zavoda i ja osobno sretni smo Sto
Vam moZemo predstaviti novi broj ¢asopisa Poredbeno pomorsko pravo koji i ovo-
ga puta sadrzi radove domacih i inozemnih autora iz podrucja medunarodnog
prava mora i pomorskog prava kao i prikaze presuda domacih i inozemnih su-
dova te prikaz knjige.

U radu pod naslovom ”Opce ogranicenje odgovornosti brodara: presutnim
prihvatom poviseni iznosi ogranicenja i njihova primjena u Republici Hrvatskoj”
njegova autorica, prof. dr. sc. Dorotea Cori¢ razmatra model izmjene i dopune
medunarodnih ugovora putem postupka preSutnog prihvata (tacit acceptance
procedure) te daje odgovor na pitanje o obvezatnosti primjene tako usvojenih iz-
mjena i dopuna za drZave stranke medunarodnih ugovora koji predvidaju takav
nacin izmjena ili dopuna. Pisanje rada potaknuto je postupkom osnivanja fonda
ogranicene odgovornosti koji se vodio pred Trgovackim sudom u Splitu, a po-
vodom nezgode koja se dogodila u luci Ploce u kolovozu 2018. godine. U radu se
postavilo pitanje obvezatnosti primjene presutnim prihvatom povisenih iznosa
ogranicenja odgovornosti iz Protokola iz 1996. godine o izmjeni Konvencije o
ogranicenju odgovornosti za pomorske trazbine iz 1976. godine usvojenih IMO
Rezolucijom iz 2012., koja je za sve drzave stranke Protokola iz 1996. na snazi od
8. lipnja 2015., ali u RH nije objavljena.

Iz podrudja medunarodnog prava mora u ovom broju donosimo rad stude-
nata poslijediplomskog doktorskog studija iz medunarodnog javnog i privatnog
prava na Pravnom fakultetu Sveucilista u Zagrebu Borena Petrineca, mag. iur. i
Leona Zganeca-Brajse, mag. iur. pod naslovom ”Prolazak tjesnacima na primje-
ru rusko-ukrajinskih odnosa u Azovskom moru”. U radu se razmatra pravna
dopustivost primjene reZima plovidbe Kerckim tjesnacem sadrzanog u Spora-
zumu izmedu Ruske Federacije i Ukrajine iz 2003. nasuprot opce primjenjivom
rezimu tranzitnog prolaska. Prikazuju se i pojedini aspekti prava i obveza bro-
dova u prolasku prema jednom i drugom rezZimu, s obzirom na pozivanje Ruske
Federacije i Ukrajine na medusobno nepostivanje tih prava i obveza u reakcija-
ma na dogadaje od 25. studenog 2018., kada su vlasti Ruske Federacije sprijecile
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tri ukrajinska broda u pokusaju prolaska Kerckim tjesnacem. Na kraju, ponude-
ni su zakljucci o primjenjivom rezimu na plovidbu Kerc¢kim tjesnacem opcenito
i u okolnostima navedenih dogadaja.

Autor Damilola Osinuga, mag. iur., odvjetnik u Lagosu, Nigeria i doktorand
na Svjetskom pomorskom sveuéilistu (World Maritime University) u Svedskoj,
bavi se aktualnom temom pravnog uredenja autonomnih plovila. U radu se raz-
matraju podrucja pomorskog prava na koja djeluje otkri¢e autonomnih plovila i
moguci putevi zaobilaZenja prepreka u njihovom pravnom uredenju.

Nadalje, odvjetnik Giorgio Berlingieri, predsjednik Talijanskog drustva za
pomorsko pravo, pocasni ¢lan Hrvatskog drustva za pomorsko pravo, te ¢lan
radne skupine Medunarodnog pomorskog odbora (CMI) o odgovornosti za ne-
dopusteno ili neopravdano privremeno zaustavljanje broda radi osiguranja po-
morske trazbine, u radu koji analizira predmetnu pomorskopravnu problematiku
razmatra pitanje postoji li potreba za jedinstvenim medunarodnim pravilima o
odgovornosti za nedopusteno ili neopravdano privremeno zaustavljanje broda
radi osiguranja pomorske trazbine. U ovom se radu iznose dosadasnji rezultati
djelovanja Radne skupine CMlI-a o odgovornosti za nedopusteno ili neopravdano
privremeno zaustavljanje broda, uzimajucdi u obzir glavne tocke rasprava koje su
se na medunarodnoj razini vodile od pocetka unifikacije pravila o zaustavljanju
brodova, te se govori o mogucem buducem razvoju na ovom planu.

Slijedi rad autora Zorana Tasica, dipl. iur. direktora drustva Dedicato Con-
sulting d.o0.0., koji je posvecen analizi opc¢eprihvacenog nacela engleskoga prava
poznatog kao “"nacelo zabrane sprjecavanja ispunjenja” u kontekstu ugovora o
gradnji broda. Sukladno tom nacelu, niti jedna ugovorna strana ne bi trebala
uzivati plodove neispunjenja svoje ugovorne obveze. U kontekstu ugovora o
gradnji broda, ovo nacelo bi trebalo zastititi brodograditelja u slucaju njegova
kasnjenja s isporukom broda, a koje kasnjenje je prouzrocio sam narucitelj, te ne
bi trebao placati ugovornu kaznu uslijed takvoga kasnjenja. Nadalje, u takvim
okolnostima ugovoreni rok isporuke broda prestaje biti relevantan, a umjesto
njega rok isporuke postaje razuman period vremena koji je potreban za izgrad-
nju i isporuku broda.

Takoder, odvjetnik dr. Giovanni Marchiafava, predavac¢ na Pravnom fakul-
tetu SveuciliSta Sapienza u Rimu, u svom radu se bavi pitanjem utjecaja novog
talijanskog zakonodavstva o sigurnosnoj zastiti na pronalaZenju i spasavanju
migranata na moru, posebice Uredbom sa zakonskom snagom broj 53 od 14.
lipnja 2019., kojom su utvrdena nova pravila o redu i javnoj sigurnosti (dalje u
tekstu: Uredba). Clanak 1. Uredbe posveéen je sprje¢avanju i borbi protiv neza-
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konite imigracije na moru. Njome se mijenja postojeci talijanski Zakon o imi-
graciji. Uredbom je propisano kako talijanski ministar unutarnjih poslova moze
zabraniti pristup, tranzit i privez brodova u talijanskom teritorijalnom moru.
Te mjere mogu biti odredene iz sigurnosnih razloga ili ako je prekrSen vaze-
¢i imigracijski zakon. Naprijed navedene odredbe otvaraju mogucnost zabrane
pristupa brodovima koji prevoze migrante spasene u talijanskim teritorijalnim
morskim vodama te politici tzv. zatvorenih luka.

Autorica Amra Pende, dipl. iur. upoznaje nas s presedanom iz hrvatske bro-
dogradevne prakse tj. ugovorom o gradnji dva broda kojim je ugovoreno da ce se
primopredaja brodova u gradnji izvrsiti ne u luci brodograditelja, Sto je uobicajena
praksa, nego u luci Turkmenbasi u Turkmenistanu, te s izmjenama ¢l. 99. Pomor-
skog zakonika koje su uslijedile kao posljedica tog pomorskog poduhvata.

Ne bismo Zeljeli da ovaj broj Poredbenog pomorskog prava bude zapisan is-
kljucivo kao broj objavljen u vrijeme pandemije, nego bas suprotno, Zelimo da
bude zapamcen kao “Cestitarski”. Zbog toga smo ga odlucili posvetiti mojem
prijatelju i kolegi Vladimiru-Duri Deganu, professoru emeritusu Sveucilista u
Rijeci, ¢lanu Instituta za medunarodno pravo (Institut de droit international) i vo-
ditelju Jadranskog zavoda, povodom njegovih osamdeset pet godina Zivota i
trideset pet godina rada u Jadranskom zavodu Hrvatske akademije znanosti i
umjetnosti.

Dragi profesore Degan, bivsi i sadasnji zaposlenici Jadranskog zavoda, ¢la-
novi akademske zajednice i ja osobno Zelimo Vam cestitati na Vasem jubileju,
osobito na Vasem iznimnom doprinosu hrvatskoj i svjetskoj znanosti meduna-
rodnog prava. Jednako tako, cestitamo Vam i zahvaljujemo za generacije znan-
stvenika (sada profesora, docenata i doktora znanosti) koji su stasali u Jadran-
skom zavodu pod Vasim mentorstvom. Bez Vase podrske i poticaja ne bi nastali
mnogi nasi doktorati, knjige ni znanstveni radovi. Ocinski se hvalite i radujete
nasim uspjesima, ponekad vise negoli mi sami. Svojim primjerom pokazali ste
nam kako se visoki dosezi u znanosti mogu posti¢i jedino predanim radom.
Zbog toga cete uvijek biti nas uzor i primjer ¢ovjeka koji je Zivot posvetio svome
pozivu. Na svemu tome Vam od srca zahvaljujemo!

Akademik Davorin Rudolf, glavni urednik
i zaposlenici Jadranskog zavoda



EDITORIAL

Dear Colleagues, Friends and Readers of the Comparative Maritime Law journal,

I am writing this editorial at the time of the COVID-19 pandemic, recalling
our gatherings at conferences, symposia, seminars and on various other occa-
sions and hoping that you and your dear ones are well and healthy. Members
of the editorial board, employees of the Adriatic Institute, and I personally are
happy to present you with a new issue of Comparative Maritime Law, which con-
tains works by domestic and foreign authors in the field of international law of
the sea and maritime law, as well as reviews of decisions of domestic and for-
eign courts and a book review.

In the paper “General Limitation of Shipowner’s Liability: Amounts of
Limitation Increased by Tacit Acceptance and their Application in the Repub-
lic of Croatia”, the author, Professor Dorotea Corié, PhD, discusses the model
of amending international treaties through the tacit acceptance procedure and
provides an answer to the question of the State parties” obligation to apply such
amendments. The paper was inspired by the case of the establishment of the
limited liability fund before the Commercial Court in Split on the occasion of a
shipping accident that occurred in the Port of Ploce in August 2018. The paper
raises the issue of the obligation to apply the increased limits of liability from
the 1996 Protocol to the 1976 Convention on Limitation of Liability for Maritime
Claims. The 1996 Protocol was amended through the tacit acceptance procedure
when the increased liability limits were adopted by the IMO Resolution of 2012,
effective from 8 June 2015 for all States parties to the 1996 Protocol. However, the
Resolution has not been published in the Republic of Croatia.

From the field of international law of the sea, this issue features the paper of
two postgraduate doctoral students in international public and private law at the
Faculty of Law, University of Zagreb, Boren Petrinec, LLM, and Leon Zganec-
Brajsa, LLM, entitled “Passage Through Straits Using as an Example Russian-
Ukrainian Relations Regarding the Sea of Azov”. The paper discusses the legal
admissibility of the application of the Kerch Strait navigation regime contained
in the 2003 Treaty between the Russian Federation and Ukraine, as opposed to
the generally applicable regime of transit passage. The paper deals with certain
aspects of the rights and obligations of ships in passage according to both re-
gimes, taking into account the claims of the Russian Federation and Ukraine of
the mutual disrespect of these rights and obligations in response to the events
of 25 November 2018, when the Russian authorities prevented three Ukrainian
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ships in their attempt to cross the Kerch Strait. The authors offer conclusions on
the legal regime applying to navigation in the Kerch Strait in general and in the
circumstances of the above events.

Damilola Osinuga, LLM, a lawyer in Lagos (Nigeria), and a doctoral re-
searcher at the World Maritime University (Sweden), deals with the current
topic of the legal regulation of autonomous vessels. The paper examines areas of
maritime law affected by the development of autonomous vessels and suggests
possible ways to circumvent obstacles in their legal regulation.

Dr Giorgio Berlingieri, President of the Italian Maritime Law Association,
Honorary Member of the Croatian Maritime Law Association and a member of
the Working Group of the Comité Maritime International (CMI) on Liability for
Wrongful Arrest, analyses the subject of maritime law issues and considers the
question of whether there is a need for uniform international rules on liability
for the wrongful arrest of a ship. This paper presents the results of the work of
the CMI Working Group on Liability for Wrongful Arrest, taking into account
the main points of discussion that have taken place at the international level
since the beginning of the unification of rules on the arrest of ships, and consid-
ers possible future developments in this area.

Another contribution is a paper written by Zoran Tasi¢, Director of Dedi-
cato Consulting Ltd, devoted to an analysis of a generally accepted principle
of English law known as the “prevention principle” in the context of shipbuild-
ing contracts. In accordance with this principle, neither party should enjoy the
benefits of non-compliance with their contractual obligations. In the context of a
shipbuilding contract, this principle should protect the shipbuilder in the event
of a delay in the delivery of the ship caused by the client himself, where a con-
tractual penalty need not be paid due to such a delay. In such circumstances, the
agreed period of delivery of the ship ceases to be relevant and instead a reason-
able period for the construction and delivery of the ship is applicable.

The paper written by Dr Giovanni Marchiafiava, lecturer at the Faculty of
Law, Sapienza University in Rome, deals with the impact of the new Italian
security regulation on the search and rescue of migrants at sea. In particular,
it deals with Legislative Decree No 53 of 14 June 2019 laying down new rules
on order and public security (hereinafter: the Decree). Article 1 of the Decree is
dedicated to preventing and combating illegal immigration at sea. It amends the
existing Italian Immigration Act. The Decree stipulates that the Italian Minister
of the Interior may prohibit the access, transit and mooring of ships in Italian
territorial sea. These measures may be imposed for security reasons or if the
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applicable immigration law has been violated. The above provisions open the
possibility of banning access to ships carrying migrants rescued at sea in Italian
territorial waters and ensuring the policy of so-called closed ports.

Amra Pende, LLB, introduces us to a precedent from Croatian shipbuilding
practice relating to a shipbuilding contract for the construction of two ships ac-
cording to which the agreed place of delivery was the Port of Turkmenbashi in
Turkmenistan rather than the shipbuilder’s port which is common practice. The
author explains how the 2019 amendments to Article 99 of the Maritime Code
regulating shipbuilding contracts followed as a consequence of that undertaking.

We would not want this issue of Comparative Maritime Law to be remembered
exclusively as an issue published at the time of the pandemic. On the contrary,
we hope that it will be remembered as a “congratulatory” one. For this reason,
we have decided to dedicate it to my friend and colleague, Vladimir-Duro De-
gan, Professor Emeritus of the University of Rijeka, member of the Institute of
International Law (Institut de droit international) and head of the Adriatic In-
stitute, on the occasion of his eighty-fifth birthday and thirty-fifth anniversary
of work at the Adriatic Institute of the Croatian Academy of Sciences and Arts.

Dear Professor Degan, all former and current employees of the Adriatic In-
stitute, members of the academic community and I personally congratulate you
on this special occasion, especially on your exceptional contribution to the aca-
demic discipline of public international law in Croatia and globally. Further-
more, we congratulate you and thank you for the generations of academics (now
professors, assistant professors and doctors of science) who have matured in the
Adriatic Institute under your mentorship. Without your support and encour-
agement, many of our doctorates, books and academic papers would not have
been written. You take paternal pride and joy in our successes, sometimes more
than we do ourselves. Through your example, you have shown us that high
goals in science can be achieved only through dedicated work. For this reason,
you will always be our role model and example of a man who has dedicated his
life to his vocation. For all this, we thank you deeply!

Professor Davorin Rudolf, F.C.A., Editor-in-Chief
and employees of the Adriatic Institute
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U radu se analizira pitanje primjene granica ogranicenja odgovornosti brodara
izmijenjenih putem postupka presutnog prihvata (“tacit acceptance procedure”).
Rad je potaknut postupkom osnivanja fonda ogranicene odgovornosti koji se vodio
pred Trgovackim sudom u Splitu, a povodom nezgode koja se dogodila u Luci Ploce
u kolovozu 2018. godine. U postupku se postavilo pitanje koje iznose ogranicenja
odgovornosti brodara treba primijeniti — iznose iz ¢l. 391. st. 1. toc. (2) Pomorskog
zakonika, u to vrijeme uskladene s iznosima Protokola iz 1996. o izmjeni Konven-
cije 0 ogranicenju odgovornosti za pomorske trazbine iz 1976. godine (Konvencija
o0 ogranicenju iz 1976.) koji je na snazi za Republiku Hrvatsku, ili preSutnim pri-
hvatom povisene iznose iz Protokola 1996. usvojene IMO Rezolucijom iz 2012.
koja je za sve drZave stranke Protokola iz 1996. na snazi od 8. lipnja 2015., ali u
RH nije objavljena. Autorica ce u radu analizirati model izmjene i dopune medu-
narodnih ugovora putem postupka presutnog prihvata te odgovoriti na pitanje o
obvezatnosti primjene tako usvojenih izmjena i dopuna za drZave stranke medu-
narodnih ugovora koji predvidaju takav nacin izmjena ili dopuna.

Kljucne rijeci: presutni prihvat; unifikacija; ogranicenje odgovornosti; me-
dunarodni ugovor; objava.

1. UVODNE NAPOMENE

Izbor teme ovog rada nije sasvim slucajan. Potaknut je RjeSenjem Trgovac-
kog suda u Splitu (Sud) donesenim u postupku ogranic¢enja odgovornosti bro-

*  Prof. dr. sc. Dorotea Corié, Pravni fakultet, Sveudiliste u Rijeci, Katedra za pomorsko i
opceprometno pravo, Hahli¢ 6, 51000 Rijeka, e-mail: dcoric@pravri.hr.
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dara i osnivanja fonda ogranicene odgovornosti za trazbine nastale kao posljedi-
ca nezgode koja se dogodila u luci Ploce u kolovozu 2018. godine.'

Predmetnim RjeSenjem fond ogranicene odgovornosti odnosio se na Stetni
dogadaj koji je nastupio dana 5. 8. 2018. u luci Ploce kada je prilikom uplovljenja
brod STI POPLAR (drZavna pripadnost Marsalsko otocje) udario u lucki terminal
i ostetio ga. Nakon nezgode Lucka kapetanija je obavila pregled terminala i luc-
kih instalacija te po obavljenom inspekcijskom pregledu temeljem ¢l. 58. st. 1. Po-
morskog zakonika (PZ) izdala zabranu koriStenja terminala smatrajuci da, zbog
njegova ostecenja kao i oStecenja luckih instalacija, ne postoje sigurni uvjeti za
ukrcaj i iskrcaj tereta i pristajanje brodova.?

Vlasnik broda ujedno i brodar broda STI POPLAR, STI POPLAR SHIPPING
COMPANY LIMITED sa sjedistem na Marsalskom otocju podnio je Sudu pri-
jedlog za pokretanje postupka ogranicenja odgovornosti i osnivanje fonda ogra-
nicene odgovornosti za trazbine proizasle iz navedenog Stetnog dogadaja.’ Za-
htjev za pokretanje postupka ogranicenja odgovornosti predlagatelj podnosi na
temelju odredbi PZ-a o opéem ogranicenju odgovornosti brodara.* Predlagatelj
je smatrao da kao vlasnik i brodar broda STI POPLAR spada u osobe koje teme-
ljem ¢l. 386. st. 1. PZ-a ulaze u krug osoba koje se mogu koristiti povlasticom
ogranicenja odgovornosti.”> Nadalje, istice da zeli ograni¢iti svoju odgovornost
za trazbine koje su temeljem ¢l. 388. st. 1.(a), (b) i (c) PZ-a podvrgnute ogranice-
nju odgovornosti (predlagatelj je naveo u to vrijeme poznate traZbine — Lucke
uprave Ploce za naknadu Stete na postrojenjima i obali kao i izmaklu dobit u vidu
luckih pristojbi zbog nemogucnosti koriStenja terminala, te nekoliko vjerovnika
radi naknade Stete zbog izmakle dobiti kao posljedice zabrane rada terminala).®

! RjeSenje Trgovackog suda u Splitu — 9.R1-100/2018 od 27. 8. 2018.
2 Pomorski zakonik, NN br. 181/2004, 76/2007, 146/2008, 61/2011, 56/2013, 26/2015, 17/2019.

*  Trgovacki sud u Splitu protiv vlasnika broda STI POPLAR odredio je i dvije privremene
mjere zaustavljanja broda, pa je temeljem ¢l. 401. st. 4. PZ-a bio mjesno nadlezan sud i za
postupak ogranicenja odgovornosti brodara. Predlagatelj trazi osnivanje fonda ograni-
cene odgovornosti sa svrhom oslobadanja broda, jer osnivanjem fonda ogranicene odgo-
vornosti svaki brod koji je u vlasnistvu osobe za ¢iju korist je taj fond osnovan, a koji je
zaustavljen, mora se osloboditi, v. ¢l. 398. st. 2. PZ-a.

4 (L. 385.- 427. PZ-a.

® Prema odredbi ¢l. 386. st. 1. PZ-a pojam brodara za potrebe ogranicenja odgovornosti uk-
lju¢uje zakupoprimatelja, narucitelja prijevoza u brodarskom ugovoru, poslovodu, spasa-
vatelja. Druge osobe koje se uz brodara mogu koristiti povlasticom ogranicenja v. ¢l. 386.
st. 2., 4.1 ¢l. 387. PZ-a.

Radi se o trazbinama zbog gubitka i ostecenja imovine, uklju¢ujudi stetu na luckim po-
strojenjima (¢l. 388. st. 1. to¢. (a) PZ-a; trazbinama zbog svake Stete koja proizlazi iz za-
kasnjenja u prijevozu morem tereta, putnika ili njihove prtljage (to¢. (b)); te trazbinama
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Uzimajudi u obzir da je prema ¢l. 395. st. 1. PZ-a brodar koji Zeli koristiti povlasticu
ogranicenja odgovornosti duzan osnovati fond ogranicene odgovornosti, predla-
gatelj navodi da ispunjava traZeni uvjet jer je spreman osnovati fond u iznosu od
90.000.000,00 kn polaganjem odgovarajuceg bankarskog jamstva. Navedeni iznos
predlagatelj je obra¢unao prema iznosima iz ¢l. 391. st. 1. to¢. (2) PZ-a, koji su
Zakonom o izmjenama i dopunama PZ-a iz 2008. uskladeni s iznosima Pro-
tokola iz 1996. o izmjeni Konvencije o ogranicenju odgovornosti za pomorske
trazbine iz 1976. godine (Konvencija o ogranicenju iz 1976.) koji je na snazi za
Republiku Hrvatsku.”

Na temelju navedenog, predlagatelj je smatrao da su, prema PZ-u, ispu-
njeni svi uvjeti za ogranicenje njegove odgovornosti za trazbine proizasle iz
opisane nezgode te je predlozio Sudu da usvoji njegov prijedlog i odobri mu
osnivanje fonda ograni¢ene odgovornosti u navedenom iznosu. Medutim, Sud
u Splitu gore navedenim RjeSenjem odbija prijedlog predlagatelja za osniva-
njem fonda ogranicene odgovornosti uz obrazlozenje da je predlagatelj u svom
prijedlogu pogresno oznacio visinu iznosa ogranic¢enja odgovornosti za koju je
spreman ponuditi odgovarajuce bankarsko jamstvo. Prema misljenju Suda nije
bilo sporno da predlagatelj kao vlasnik i brodar broda STI POPLAR ima pravo
koristiti povlasticu ogranicenja odgovornosti za trazbine koje su nastale kao
posljedica Stetnog dogadaja u luci Ploce. Sud je, medutim, bio misljenja da se u
ovom slucaju radi o predmetu s medunarodnim elementom (brod ima stranu
drzavnu pripadnost — MarSalskog otodja) pa se na pitanje ogranicenja odgovor-
nosti brodara treba primijeniti Protokol iz 1996. koji je na snazi za Republiku
Hrvatsku i Marsalsko otocje. Nadalje, Sud je posebno obrazlozio da je u travnju
2012. godine na svom 99. zasjedanju Pravni odbor IMO-a (International Mariti-
me Organization — IMO) postupkom presutnog prihvata prihvatio prijedlog za
povecanje iznosa ogranicenja odgovornosti u pogledu trazbina zbog smrti i tje-
lesnih ozljeda te ostalih trazbina iz ¢l. 3. Protokola iz 1996. Tako poviSeni iznosi
objavljeni su u Rezoluciji usvojenoj na navedenom zasjedanju Pravnog odbora
(IMO Rezolucija LEG.5(99), u daljnjem tekstu Rezolucija 2012.) koja je stupila

koje proizlaze iz povrede izvanugovornih prava, koje su nastale u neposrednoj vezi s
iskoristavanjem broda ili radnjama spasavanja. (toc. (c)).

7 (L 32. Zakona o izmjenama i dopunama PZ-a iz 2008, NN br. 146/2008. Konvencija o
ogranicenju odgovornosti za pomorske trazbine iz 1976.,, NN-MU br. 2/1992, za RH stu-
pila na snagu 1. 6. 1993. Protokol iz 1996, NN-MU br. 12/2005., za RH stupio na snagu
13. 8. 2008. Fond je iznosio 89.105.874,00 kn, ali je uvecan za kamate od dana nezgode do
osnivanja fonda, Sto je sveukupno iznosilo 90.000.000,00 kn. Iznos je obracunat prema
bruto-tonazi broda iz upisnog lista — 24.000 tona (¢l. 391. st. 4. PZ-a).
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na snagu 8. lipnja 2015. godine.® Slijedom toga, prema misljenju Suda, predla-
gatelj je trebao svoj prijedlog za ogranic¢enje odgovornosti temeljiti na odred-
bama Protokola iz 1996., uzimajudi u obzir i presutnim prihvatom povisene
iznose. S obzirom da je predlagatelj svoj prijedlog temeljio na PZ-u, pogresno je
primijenio materijalno pravo te pogresno oznacio visinu iznosa ogranicenja za
koji Zeli ponuditi polaganje bankarskog jamstva, a koji Sud nije mogao prihvatiti
jer je pogresno obracunat te se pravilnom primjenom materijalnog prava poka-
zuje znatno vedi i iznosi 133.028.644,00 kn.

Predlagatelj je smatrao da nije duzan osnovati fond u skladu s povisenim
iznosima iz Protokola iz 1996. s obzirom da Rezolucija iz 2012. godine u Repu-
blici Hrvatskoj kao stranci Protokola iz 1996. nije sluzbeno objavljena pa nije
ispunjen jedan od uvijeta iz ¢l. 141. st. 1. Ustava RH’ koji odreduje mjesto medu-
narodnih ugovora u pravnom poretku Republike Hrvatske (v. infra to¢. 4. ovoga
rada). Ipak, podnio je novi zahtjev u kojem je zatrazio osnivanje fonda i ponudio
bankarsko jamstvo u iznosu od 134.000.000,00 kn (osnovan iznos ogranicenja
uvecan za kamate od dana nastanka nezgode do dana osnivanja fonda) te mu je
sud novim RjeSenjem dozvolio osnivanje fonda ograni¢ene odgovornosti za sve
trazbine proizasle iz spomenutog Stetnog dogadaju u luci Ploce."

Prikazano RjeSenje posebno je zanimljivo jer uz ve¢ poznata pitanja primjene
konvencija i protokola kao pravnih izvora u hrvatskom pravnom sustavu, kao i
uskladenosti Pomorskog zakonika s rjeSenjima unifikacijskih instrumenata koji
su na snazi za Republiku Hrvatsku, po prvi put u sudskoj praksi postavlja pita-
nje primjene presutnim prihvatom poviSenih iznosa ogranicenja odgovornosti
brodara od strane hrvatskih sudova.

Valja naglasiti da je svrha osnivanja fonda ograni¢ene odgovornosti da se
njegovim osnivanjem vjerovnici u ¢iju korist je osnovan mogu iz njega nami-
riti, vodedi ra¢una da je svaki tako osnovani fond na raspolaganju za isplate
trazbina radi kojih se brodar mozZe pozivati na ogranic¢enje odgovornosti. Na-
kon osnivanja fonda ograni¢ene odgovornosti vjerovnici trazbina za koje bro-
dar odgovara ograniceno ne mogu se namiriti iz druge imovine vlasnika broda
ili brodara pa je pitanje visine fonda vazno pitanje u postupcima ogranicenja

&  Resolution LEG.5(99), Adoption of Amendments of the Limitation Amounts in the Pro-
tocol of 1996 to the Convention on the Limitation of Liability for Maritime Claims, 1976,
IMO.LEG 99/WP.1, Annex 2.

9 Ustav Republike Hrvatske, NN br. 56/1990, 135/1997, 8/1998, 113/2000, 124/2000, 28/2001,
41/2001, 55/2001, 76/2010, 5/2014.

1 Rjesenje Trgovackog suda u Splitu — 9.R1-103/2018 od 30. 8. 2018.
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odgovornosti." Vidjeli smo da je u prikazanom postupku ogranicenja razlika
izmedu iznosa iz PZ-a (u to vrijeme uskladen s iznosima iz Protokola iz 1996.)
i preSutnim prihvatom poviSenih iznosa iz Protokola iznosila 44.000.000,00 kn.
Zato je vrlo bitno da se prema pravu suda pred kojim je pokrenut postupak
ogranic¢enja odgovornosti pravilno odredi mjerodavan pravni izvor za procje-
nu koriStenja povlastice ogranic¢enja odgovornosti, Sto ukljucuje i pitanje visi-
ne fonda ogranicene odgovornosti.

Zbog navedenog, cilj je ovoga rada analizirati postupak presutnog prihvata
kao jedan od nacina izmjene i dopune IMO konvencija i protokola, kao i obvezu
primjene tako usvojenih izmjena i dopuna za drzave stranke. Vjerujem da ce
navedena analiza posluziti prilikom procjene i odlucivanja o visini ogranicenja
odgovornosti u nekim buduéim postupcima ogranicenja odgovornosti brodara
ili pomorskog prijevoznika. Isto tako vjerujem da moze posluziti i nadleznim
tijelima RH koji su duzni osigurati pravilnu primjenu medunarodnih ugovora
koji ju obvezuju.

2. MEDUNARODNA UNIFIKACIJAPOMORSKOG PRAVA
NJEZINI REZULTATI

Medunarodna unifikacija (ujednacavanje) pomorskog prava nastoji ukloni-
ti ili bar ublaziti razlike izmedu pojedinih nacionalnih propisa koji reguliraju
pomorski prijevoz i druge pomorske djelatnosti. S obzirom da je pomorstvo
izrazito globalna gospodarska djelatnost, osnovna svrha unifikacije je omogu-
¢iti njegovo nesmetano odvijanje na nacin da se pojedina tehnicka, ali i pravna
pitanja, kao i odredeni pravni odnosi koji nastaju u pomorstvu, reguliraju sa-
drzajno istim ili slicnim pravnim izvorima. Ujednac¢avanjem pomorskog prava
postiZe se pravna sigurnost za sve sudionike pomorske plovidbe kao i njezine
korisnike. Veliki broj medunarodnih organizacija (vladinih i nevladinih) bavi
se unifikacijom pomorskog prava, ali nedvojbeno najdominantniju ulogu ima
Medunarodna pomorska organizacija (IMO) kao specijalizirana ustanova Ujedi-
njenih naroda (UN) za pitanja pomorstva.'> Od svog osnutka 1948. pa do danas

1 (L. 396. st. 3. PZ-a.

2. Medunarodna pomorska organizacija osnovana je jos 1948. godine (usvajanjem Konvencije
o medunarodnoj pomorskoj organizaciji) pod nazivom Medunarodna pomorska konzul-
tativna organizacija (Inter-Governmental Maritime Consultative Organization — IMCO),
a nakon 1982. pod danasnjim nazivom. Konvencija o osnivanju IMO-a stupila je na snagu
1958. godine, a godinu dana kasnije odrzana je prva Skupstina na kojoj je IMO imenovan
specijaliziranom organizacijom UN-a za pitanja pomorstva. Danas broji 174 drzave ¢la-
nice, medu kojima je i Republika Hrvatska. U svom radu na unifikaciji pomorskog prava
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IMO je usvojio veliki broj konvencija i protokola regulirajudi sigurnost plovidbe,
zastitu ljudskih Zivota na moru, sprjecavanje oneciS¢enja mora, odgovornost i
naknadu Stete nastale obavljanjem pomorskog prijevoza te druga vazna pomor-
skopravna pitanja. Znacajna uloga IMO-a u kreiranju pomorskog prava jos$ vise
dolazi do izrazaja stupanjem na snagu Konvencije UN-a o pravu mora iz 1982.
godine koja u ¢l. 211. st. 1. poziva drZave da pravila i standarde vezane za sigur-
nost plovidbe i sprjecavanje oneciS¢enja mora usvajaju na medunarodnoj razini
i okviru nadlezne medunarodne organizacije, upucujuci na IMO."? Uz svoj osnovni
cilj — osiguranje sigurne plovidbe i zastite morskog okolisa, IMO je, voded¢i racu-
na o problemu oneciséenja okolisa opcenito te klimatskim promjenama, prosirio
svoju misiju i na promicanje nacela odrzivog razvoja te ekolosku i energetsku
ucinkovitosti u pomorstvu. Uz zakonodavnu djelatnost, IMO veliku paZnju po-
svecuje i pitanju implementacije i osnazenju usvojenih pravila i standarda, a sve
u cilju njihove bolje prihvacenosti i ujednacene primjene."

Unifikaciju pomorskog prava IMO prvenstveno ostvaruje usvajanjem kon-
vencija i protokola kao medunarodnih ugovora. Pod uvjetom da se ispune uvjeti
za njihovo stupanje na snagu, konvencije i protokoli postaju obavezni za drza-
ve koje su ih potvrdile. Ne treba zaboraviti da se unifikacija provodi i putem
tzv. neobveznih instrumenata (soft law) kao Sto su smjernice, uputstva, pravila.
Njihova primjena pociva na autonomiji volje stranaka pa nisu obvezujudi in-
strumenti kao konvencije i protokoli koji su na snazi. Koju metodu unifikacije
izabrati ovisi o podrudju koje se unificira i svrsi koja se zeli postic¢i. Tako ce se,
na primjer, donosenje novih tehnickih standarda sigurnosti plovidbe ili sprjeca-
vanja oneciscenja, s ciljem primjene na Sto veci postotak svjetske trgovacke flo-
te, uspjesnije ostvariti usvajanjem konvencija i protokola. Medutim, za pojedina
pitanja iz podrudja u kojima ne postoji unifikacijski instrument, ili postoji, ali
njegova rjesenja nisu sveobuhvatna, smjernice, uputstva ili pravila pokazali su
se vrlo uc¢inkovitim rjeSenjem (na primjer IMO set smjernica i uputstava za po-

IMO suraduje s velikim brojem meduvladinih organizacije (izdvajamo Konferenciju UN-a
o trgovini i razvoju (UNCTAD), Komisiju UN-a za medunarodnu trgovinu (UNCITRAL),
Medunarodnu organizaciju rada (ILO)), ali i brojnim nevladinim organizacijama i udruze-
njima ¢iji clanovi obavljaju plovidbenu ili druge pomorske djelatnosti (Medunarodna bro-
darska federacija (ISF), BIMCO, Medunarodno udruZzenje brodara). Posebno treba spome-
nuti ulogu Medunarodnog pomorskog odbora (Comité Maritime International — CMI), koji
se prvi poceo baviti unifikacijom pomorskog prava, a danas kao konzultant IMO-a aktivno

sudjeluje u izradi odgovarajucih unifikacijskih instrumenata.
3 Konvencija UN-a o pravu mora iz 1982., NN-MU br. 9/2000.

4 Resolution A.1110(30) adopted on 6 December 2017, Strategic Plan for the Organization for
the six-year period 2018 to 2023.
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stupanje brodova u slucaju piratskih napada, rjeSavanje pitanja posade u slucaju
pomorskih nezgoda ili napustanja broda i dr.)."®

Stup pravne regulative kojim IMO nastoji ostvariti svoju glavnu misiju — “si-
gurnost plovidbe i ¢iS¢a mora” ¢ine SOLAS, MARPOL, STCW i ML konvencija.'®
Navedene konvencije primjenjuju se na oko 98% svjetske trgovacke flote. Uz
navedene, IMO je usvojio i druge vazne konvencije iz podrudja sigurnosti plo-
vidbe, sprjecavanja onecis¢enja mora i sigurnosne zastite brodova (Konvencija o
spasavanju, Konvencija o pravilima o izbjegavanju sudara na moru, Konvencija
o uklanjanju podrtina, Konvencija o nadzoru i upravljanju balastnim vodama
i dr.). U okviru imovinskopravne problematike, uz ve¢ spomenute konvencije
koje reguliraju opée ogranic¢enje odgovornosti brodara, svakako treba spome-
nuti konvencije o odgovornosti pomorskog prijevoznika za putnike i prtljagu
(Atenski sustav). Poseban unifikacijski uspjeh postigle su konvencije kojima
se reguliraju posebni medunarodnopravni rezimi odgovornosti za onecis¢enje
mora s brodova (CLC/Fund konvencije, Bunker konvencija)."”

2.1. Izmjene i dopune osnovnih IMO konvencija

Pratedi razvoj i prilagodavajuci se uvjetima suvremenog pomorskog prijevo-
za vec¢ina IMO konvencija je mijenjana i dopunjavana u viSe navrata usvajanjem
protokola o izmjenama i dopunama osnovne konvencije. Za izmjene i dopune
odredbi priloga ili dodataka konvencija koje reguliraju sigurnost plovidbe, sprje-
cavanje oneciS¢enja mora i druga tehnicka pitanja koristi se postupak izricitog
prihvata (explicit acceptance), a od 1970-ih godina i postupak presutnog prihvata
5 Revised Interim Recommendations for Flag States Regarding the Use of Privately Con-
tracted Armed Security Personnel on Board Ships in the High Risk Area, MSC.1/circ.1406/
Rev.1; Resolution A.931(22) adopted on 29 November 2001, Guidelines on Shipowners” Res-
ponsibilities in Respect of Contractual Claims for Personal Injury to or Death of Seafarers;
Resolution A.930(22) adopted on 29 November 2001, Guidelines on Provision of Financial
Security in Case of Abandonment of Seafarers i dr.

16 SOLAS 1974 (International Convention for the Safety of Life at Sea — Medunarodna kon-
vencija o zastiti ljudskih zivota na moru); MARPOL 73/78 (International Convention for
the Prevention of Pollution from Ships, 1973 as modified by the Protocol of 1978 thereto
— Medunarodna konvencija o sprjecavanju onecisé¢enja mora 73/78); STCW (International Con-
vention on Standards of Training, Certification and Watchkeeping for Seafarers 1978 as
amended — Medunarodna konvencija o standardima za obuku, izdavanje potorda i vrsenje brodske
straze pomoraca 1978.); ML (Maritime Labour Convention — Konvencija o radu pomoraca).

Sveobuhvatan popis IMO konvencija i protokola v. na mreznim stranicama IMO-a, www.
imo.org, STATUS OF IMO TREATIES — Comprehensive information on the status of multilate-
ral Conventions and instruments in respect of which the International Maritime Organization or
its Secretary-General performs depositary or other functions.
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(tacit acceptance). Navedeni postupci reguliraju nacin predlaganja i prihvacanja
izmjena i dopuna konvencija bez sazivanja diplomatskih konferencija i provo-
denja posebnog postupka potvrdivanja ili ratifikacije izmjene ili dopune kao Sto
se to trazi kada se konvencija mijenja putem protokola kao zasebnog meduna-
rodnog ugovora (tzv. unratified treatments)." Postupak presutnog prihvata, uz
izmjene i dopune tehnickih standarda IMO konvencija, koristi se i za izmjene
odredbi o iznosima ogranicenja odgovornosti iz konvencija koje reguliraju su-
stave odgovornosti brodara i pomorskog prijevoznika (v. infra pod 2.1.2.12.1.3.).
Znacajno je pridonio unifikacijskim postignu¢ima IMO-a i omogucio da brzo
reagira na tehnoloske, ekoloske i druge zahtjeve suvremenog pomorskog prije-
voza, ili, kada su u pitanju sustavi odgovornosti brodara ili pomorskog prijevo-
znika, da iznose ogranicenja periodi¢no revidira, uzimajuéi u obzir promjene u
novcanim vrijednostima i iskustva s nezgodama, odnosno odsetnim zahtjevima.
Uz to, unio je predvidljivost u postupak izmjena i dopuna konvencija i protokola
i znatno ograni¢io mogucnost stavljanja rezervi na nove unifikacijske standarde
i rjeSenja."

2.1.1. Razlozi uvodenja postupka presutnog prihvata

Osnovni razlog uvodenja preSutnog prihvata kao nacina izmjena i dopuna
konvencija jest dugotrajnost usvajanja i stupanja na snagu protokola kao instru-
menta izmjene ili dopune osnovne konvencije. Vremenski period koji je u prosje-
ku potreban da predloZena nova rjeSenja sadrzana u protokolima o izmjenama
osnovnih konvencija stupe na snagu razlog je da ona protekom vremena postaju
zastarjela i za vec¢inu drzava neprihvatljiva. U nekim slucajevima usvojeni pro-
tokoli nikad ne ispune traZene uvjete stupanja na snagu. U nastojanjima da nova
unifikacijska rjesenja ipak zazive, IMO je u pojedinim podrucjima reguliranja
morao sazivati nove diplomatske konferencije i usvajati nove protokole. Na pri-
mjer, uz sve prednosti novih rjeSenja koja su nudili, Protokoli iz 1984. na CLC/
Fund 69/71 sustav odgovornosti za onecis¢enje mora uljem nikad nisu stupili na
snagu, jer ih SAD i Japan nisu potvrdili. Zbog toga je trebalo izmijeniti uvjete

8 Hathaway, O. A.; Nix, H.; Sanghvi, S.; Solow, S., Tacit Amendments, str. 1-24, dostupno na
https://law.yale.edu/sites/default/files/documents/pdf/cglc/TacitAmendments.pdf (zadnji
put posjeceno 22. srpnja 2020.). U radu se kao poseban nacin izmjene medunarodnih ugo-
vora, za koje takoder nije potrebno provoditi poseban postupak potvrdivanja, analiziraju
itzv. executing agreements (izvrsivi ugovori) koji, na primjer u americkom pravu, daju ovlast
predsjedniku da na savjet i uz suglasnost Senata sklapa i mijenja ugovore, te tako izmije-
njeni ugovori automatski postaju dijelom americkog prava.

¥ Henry, C. E., The Carriage of Dangerous Goods by Sea: The Role of the International Maritime
Organization in International Legislation, Palgrave Macmillan, 1985, str. 71-72.
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stupanja na snagu pa je IMO 1992. sazvao diplomatsku konferenciju na kojoj su
usvojeni novi Protokoli koji sadrZavaju ista rjesenja kao i Protokoli iz 1984., osim
izmijenjenih uvjeta za stupanje na snagu.” Protokoli iz 1992. stupili su na snagu
1996. godine, Sto znaci da se na nova rjesenja, medu kojima je bilo i znatno po-
viSenje granica odgovornosti brodovlasnika i IOPC Fonda za oneciS¢enje mora
uljem, trebalo cekati 12 godina. Ni Protokol iz 1990. godine na Atensku kon-
venciju iz 1974., koji je znacajno povisio granice odgovornosti pomorskog pri-
jevoznika za povrede tjelesnog integriteta putnika, nikad nije stupio na snagu.
PoviSene granice odgovornosti prijevoznika, kao i druga nova rjeSenja u okviru
pomorskog prijevoza putnika i prtljage morem usvojena su Protokolom iz 2002.
na Atensku konvenciju iz 1974. koji je stupio na snagu 2014., ponovo nakon 12
godina.?!

Uz navedeno, protokol predstavlja zaseban medunarodni ugovor, sto podra-
zumijeva i posebne uvjete stupanja na snagu, a time i novi krug drZava koje su
njime pristale biti obvezane. U nekim podrucjima reguliranja osnovna konvencija
se mijenja i dopunjava u nekoliko navrata pa imamo vise protokola o izmjenama
i dopunama iste konvencije, a ovisno o prihvacenosti pojedinog protokola stva-
raju se razlicite grupe drzava stranaka osnovne konvencije i pojedinih protokola.
To svakako ne pridonosi postizanju unificiranih rjeSenja. DrZzave stranke osnovne
konvencije, koja se mijenja protokolom, u nekim slucajevima uopce ne prihvate
protokol, dok njegove stranke postaju drzave koje uopce nisu stranke osnovne
konvencije. Tako, na primjer, glede vezanosti Konvencijom o ogranic¢enju odgo-
vornosti iz 1976. i Protokola iz 1996. imamo tri grupe drzava stranaka — 56 drza-
va stranaka Konvencije iz 1976., koje nisu stranke Protokola iz 1996., 13 drzava
stranaka Protokola iz 1996., koje su otkazale Konvenciju iz 1976., kao i 61 drzavu
stranku Konvencije iz 1976. i Protokola iz 1996.%

2 ViSe o tre¢oj izmjeni sustava odgovornosti 1969/1971 v. Corié, D., Medunarodni sustav od-
govornosti i naknade Stete za slucaj oneciséenja mora uljem, Hrvatska akademija znanosti i
umjetnosti — Jadranski zavod, Zagreb, 2002., str. 112-116.

2 O novinama Protokola iz 2002. podrobnije v. Pospisil Miler, Atenska konvencija o prijevo-
zu putnika i njihove prtljage morem iz 2002. godine, Poredbeno pomorsko pravo = Compara-
tive Maritime Law, god. 43, br. 158, 2004., str. 227-262.

2 Podaci prema STATUS OF IMO TREATIES, op. cit. bilj. br. 17, str. 383 i 394. Tako i kod
prijevoza stvari morem samo glede obvezatnosti Haskih pravila i izmjena ucinjenih Visbij-
skim i SDR Protokolom postoje tri grupe drzava. Dodatan problem kod postizanja ujed-
nacenosti rjeSenja predstavlja cinjenica da u nekim podrudjima reguliranja imamo dvije
ili vise osnovnih konvencija. Podrobnije o tome v. Marin, J., Medunarodne konvencije i
protokoli kao izvori hrvatskog pomorskog prava, Poredbeno pomorsko pravo = Comparative
Maritime Law, god. 46, br. 161, 2007, str. 91-111.
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Prepreka za brze usvajanje i stupanje na snagu IMO tehnickih standarda bio
je pak postupak izri¢itog prihvata. SOLAS verzija iz 1960., koja je stupila je na
snagu 1965., do 1973. godine se mijenjala i dopunjavala gotovo svakih godinu
dana (1966., 1967., 1968., 1971. 1 1973.), ali osim izmjene iz 1973. nijedna od pret-
hodnih izmjena nije ispunila uvjete za stupanje na snagu. Razlog je bio upra-
vo postupak iz cl. IX.(d) SOLAS-a iz 1960. prema kojem je predloZena izmjena
stupala na snagu za sve drzave ugovornice protekom godine dana nakon $to je
izric¢ito prihvati 2/3 drZava ugovornica Konvencije.”® Prema ¢l. 29(2) Konvencije
o teretnim linijama iz 1966. izmjena ili dopuna stupala je na snagu godinu dana
nakon $to je izricito prihvate sve drzave ugovornice.*

Problem je izricitog prihvata bio u tome Sto su drzave ugovornice predugo
ili uopce nisu ispitivale predloZene izmjene i dopune tehnickih standarda ili su
pak uvjetovale njihovo prihvacanje tek po prihvacanju od strane drugih drzava.
Uz to, broj drzava ugovornica SOLAS konvencije s vremenom se povecao pa je
postalo teZe ispuniti uvjet za stupanje na snagu predloZene izmjene ili dopune
SOLAS-a (izri¢iti prihvat 2/3 drzava ugovornica) nego onaj propisan za stupanje
na snagu same SOLAS konvencije.”

2.1.2. Opt-out presutni prihvat

S ciljem da ubrzaju usvajanje i stupanje na snagu izmjena i dopuna tehnickih
standarda SOLAS-a i drugih konvencija usvojenih pod okriljem IMO-a, Pravni
odbor i Odbor za pomorsku sigurnost u razdoblju od 1972.-1973. izradili su stu-
diju i predlozili presutni prihvat kao jedan od nacina izmjene ili dopuna pojedi-
nih odredbi ili priloga IMO tehnickih konvencija.*

Obrnuto od izri¢itog prihvata, prema kojem se izmjena ili dopuna konven-
cije smatra usvojenom tek kada je izricito prihvati odredeni broj (ili sve) drzave

23

Cl. IX(d) SOLAS 1960 navodi: "Bilo koja izmjena dostavljena drZavama ugovornicama na pri-
hvacéanje stupit ée na snagu za sve drZave ugovornice, osim za one koje prije njihova stupanja na
snagu izjave da ne prihvaéaju izmjenu, 12 mjeseci nakon dana kad je izmjena ili dopuna prihvaéena
od 2/3 drzava ugovornica, ukljucujuci 2/3 drzava ugovornica prisutnih u IMO Odboru za sigur-
nost plovidbe”.

# Isto, cl. 18(3) Medunarodne konvencije o bazdarenju iz 1969. godine.

% Shi, L., Successful Use of the Tacit Acceptance Procedure to Effectuate Progress in Interna-
tional Maritime Law, U.S.F. Maritime Law Journal, Vol. 11, No. 2, 1999, str. 307.

% Resolution A.293(VIII) adopted on 20 November 1973, Amendment Procedures for Con-
ventions of which IMCO is Depositary. O razmatranjima u svezi uvodenja presutnog pri-
hvata u okviru IMO Odbora za sigurnost plovidbe i Pravnog odbora v. Adede, A. O,
Amendment Procedures for Conventions with Technical Annexes: The IMCO Experience,
Virginia Journal of International Law, Vol. 17, Issue 2, 1977, str. 202.

18



D. Cori¢, Opée ogranitenje odgovornosti brodara: presutnim prilvatom povieni iznosi ogranicenja i njihova
primjena u Republici Hrvatskoj, PPP god. 59 (2020), 174, str. 9-38

ugovornice, te stupa na snagu protekom dodatnog vremenskog perioda od da-
tuma kad je postignut potreban broj prihvata, predloZena izmjena ili dopuna
u skladu s preSutnim prihvatom smatra se usvojenom kada je prihvati odgo-
varajuci odbor IMO-a i dostavlja se drzavama ugovornicama na razmatranje.
Izmjena stupa na snagu protekom odredenog vremena propisanog u konvenciji,
osim ako odredeni broj drzava ugovornica u zadanom vremenu izjavi protivljenje
predloZenoj izmjeni ili dopuni i tako blokira njezino stupanje na snagu (tzv. block-
ing minority). Postupak preSutnog prihvata uveden je 1972. kao model izmjene
i dopune u konvenciju COLREG,” godinu dana kasnije u MARPOL, a potom i
u novi tekst SOLAS-a iz 1974.% na Cije se izmjene prvi put i primijenio. Naime,
izmjene SOLAS-a iz 1974. usvojene 1. rujna 1981. na Odboru za pomorsku sigur-
nost dostavljene su svim drzavama ugovornicama na razmatarnje i trebale su
stupiti na snagu 1. rujna 1984., osim ako do tog datuma 1/3 drzava ugovornica
ili drzave ugovornice kojih ukupna trgovacka flota iznosi najmanje 50% bruto
tonaZe svjetske trgovacke flote izjave protivljenje, prema tome koji se od nave-
denih uvjeta prije ispuni. S obzirom da IMO nije zaprimio nijedan prigovor,
izmjene su na gore navedeni datum stupile na snagu.

Isti ili slican model presutnog prihvata koriste i druge IMO konvencije koje
reguliraju pitanja sigurnosti plovidbe, sprjecavanje oneciS¢enja mora i druga
tehnicka pitanja. Koristi se samo za prijedloge izmjena i dopuna tehnickih pravi-
la i standarda sadrzanih u prilozima ili dodacima priloga tih konvencija. Odred-
be opceg dijela konvencija (i nekih priloga ili poglavlja) mogu se izmijeniti samo
putem Konferencije drzava ugovornica ili postupkom izri¢itog prihvata.?’

Prijedlog za izmjenu ili dopunu putem presSutnog prihvata moZe podni-
jeti bilo koja drzava ugovornica, a putem IMO-a dostavlja se svim drzavama
ugovornicama i to najmanje 6 mjeseci prije razmatranja odboru koji je u tekstu
osnovne konvencije naveden kao odbor koji odlucuje o usvajanju predloZene

7 Cl. VI COLREG 1972. (izmjena i dopuna stupa na snagu 10 mjeseci nakon &to je usvoji

2/3 drzava ugovornica na zasjedanju odgovarajuceg odbora IMO-a, osim ako propisani
broj drzava ugovornica ne izjavi da ne prihvaca usvojenu izmjenu i dopunu). Isto tako
¢l. 16(2)(f) MARPOL 1973.

% IMO je 1974. na diplomatskoj konferenciji u Londonu usvojio novi tekst SOLAS-a koji je
sadrzavao tekst iz 1960., sa svim izmjenama koje nisu stupile na snagu. Novi tekst SOLAS
konvencije sadrzi i odredbu o izmjenama i dopunama putem postupka presutnog prihva-
ta — ¢l. 8(b) SOLAS. Vise Focus in IMO, October 1998, SOLAS: the International Conventi-
on for the Safety of Life at Sea, 1974.

» (L. 8(b)(VI)(1) SOLAS konvencije navodi da izmjene osnovnih odredbi Konvencije kao i
poglavlja I, koje se odnosi na nadzor drzave luke glede operativnih zahtjeva, stupaju na
snagu Sest mjeseci nakon Sto ih prihvate dvije tre¢ine drzava stranaka (izriciti prihvat).
Isto tako &l. 16(2)(f)(i) MARPOL.
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izmjene ili dopune. Za konvencije iz podrucdja sigurnosti plovidbe i sprjecavanja
onecis¢enja to su u pravilu Odbor za pomorsku sigurnost i Odbor za morski
okolis. Na zasjedanju odbora na kojem se odlucuje o predloZenim izmjenama
mogu sudjelovati sve drzave ugovornice, bez obzira jesu li ¢lanice IMO-a ili
nisu (prosireni sastav odbora)®, a predloZena izmjena se mora usvojiti dvotre-
¢inskom vec¢inom drzava koje su prisutne i glasaju u tako prosirenom odboru,
uz uvjet da bar jedan postotak drzava ugovornica konvencije o ¢ijoj se izmjeni
raspravlja bude prisutan u vrijeme glasovanja.*

PredloZena izmjena ili dopuna smatrat ¢e se prihvacenom na kraju razdoblja
kojeg ¢e odrediti odbor u vrijeme njezina usvajanja, koje ne smije biti krace od 12
mjeseci (prema MARPOL-u 10 mjeseci) osim ako u tom razdoblju IMO ne zapri-
mi prigovor najmanje jedne tre¢ine drzava ugovornica ili drzava kojih ukupna
trgovacka flota iznosi najmanje 50% bruto tonaze svjetske trgovacke flote, prema
tome koji je od navedenih uvjeta ispunjen. Vazno je istaknuti da drzave u okviru
zadanog vremena mogu razmotriti predlozene izmjene ili dopune u svojim na-
cionalnim tijelima i podnijeti prigovor na njihovo prihvacanje (opt-out). Ako iz-
mjena stupi na snagu, nece se primjenjivati na drzave koje su pravodobno izjavi-
le prigovor.*> Medutim, to ne znaci da ¢e brodovi tih drzava imati povoljniji tre-
tman pri nadzoru odnosno pregledu koji provode drzave luke prema Pariskom
memorandumu ili nekim drugim regionalnim sporazumima o nadzoru drzave
luke. Naime, inspektori drzava luka pregledavaju standarde iz konvencija, kao
i njihovih izmjena i dopuna, koje su na snazi za odnosnu drzavu luku, neovisno
o tome da li brod koji se nalazi u njihovoj luci vije zastavu drzave koja je izjavila

% Sjednice IMO Odbora za pomorsku sigurnost kao i Pravnog odbora na kojima se rasprav-
lja i odlucuje o usvajanju predloZenih izmjena ili dopuna konvencije ili protokola odrzava-
ju se u prosirenom sastavu, $to znaci da na tim sjednicama mogu sudjelovati drzave ugo-
vornice konvencije o ¢ijoj izmjeni se odlucuje, bez obzira jesu li ili nisu istodobno i clanice
IMO-a. Naime, svaki se prijedlog izmjene mnogostranog ugovora u odnosima izmedu
svih stranaka mora notificirati svim drzavama ugovornicama i svaka od njih ima pravo
sudjelovati u odlucivanju o tome Sto treba poduzeti na temelju tog prijedloga i sudjelovati
u pregovorima i u sklapanju svakog sporazuma o izmjeni ugovora (¢l. 40. st. 2. Becke
konvencije o pravu medunarodnih ugovora). Inace, do 1975., kada je to ukinuto (IMCO
Assembly Resolution A.315 (ES.V.)), Odbor za pomorsku sigurnost imao je ogranicen broj
predstavnika drzava ¢lanica koje je birala Skupstina IMO-a medu drzavama ¢lanicama
koje predstavljaju jake brodarske drzave i imaju znacajan utjecaj na svjetsko pomorstvo.
Medutim, kako postupak presutnog prihvata ovlas¢uje odgovarajuci IMO odbor da raz-
motri i usvoji predloZene izmjene ili dopune konvencije ili protokola, onda taj odbor ne
moze imati ograniceni sastav, jer bi onemogucio drzavama ugovornicama ugovora o ¢ijoj
se izmjeni raspravlja da sudjeluju u raspravi i glasanju povodom njezinog usvajanja.

31 CL 8(b)(i-v) SOLAS, &l. 16(2) MARPOL, &l. VI COLREG.

2 CL. 8(b)(VII)(2) SOLAS, ¢&l. 16(2)(f) MARPOL.
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prigovor na izmjenu nekog tehnickog standarda iz konvencije cija se primjena
nadzire.*® Nadzor drzave luke znatno je utjecao na prihvacanje svih novih teh-
nickih standarda i u velikoj mjeri pridonio uklanjanju ispodstandardnih brodo-
va iz plovidbe. Mnogobrojne, presutnim prihvatom usvojene izmjene i dopune
IMO tehnickih standarda SOLAS-a, MARPOL-a i drugih konvencija u pravilu
stupaju na snagu bez prigovora.*

Drzave koje su u zadanom vremenu propustile iskoristiti mogucnost i izja-
sniti se o predloZenim izmjenama duZzne su ih primjenjivati.

2.1.3. Obvezujuci presutni prihvat

Postupak presutnog prihvata, osim u IMO tehnic¢kim konvencijama, kao sto
sam vec navela, koristi se i za izmjene buducih iznosa odgovornosti brodara ili
pomorskog prijevoznika.

Protokolom iz 1996. o izmjeni Konvencije o ogranicenju iz 1976. postupak
presutnog prihvata uveden je u sustav opceg ogranicenja odgovornosti broda-
ra za pomorske trazbine. Na osnovi tog postupka, kada se tekst Konvencije iz
1976. kako je izmijenjen Protokolom iz 1996. mijenja iskljucivo s ciljem izmjena
granica odgovornosti, za takve izmjene vise nije potrebno sazivati Konferenciju
drzava stranaka.”

Prema ¢l. 8. st. 1.- 4. Protokola iz 1996. postupak izmjena granica se pokre-
¢e prijedlogom barem polovice (ali nikako manje od Sest) drzava stranaka. Na
sjednici Pravnog odbora na kojoj se odlucuje o takvoj izmjeni mogu sudjelovati
sve drzave ugovornice, bez obzira jesu li ¢lanice IMO-a ili nisu (prosireni sastav
odbora). Izmjena se mora usvojiti dvotre¢inskom vecinom drzava ugovornica
koje su prisutne i glasaju u tako prosirenom Pravnom odboru, uz uvjet da bar
polovica drzava ugovornica Protokola bude prisutna u vrijeme glasovanja. O
izmjeni usvojenoj na sjednici Pravnog odbora Glavni tajnik IMO-a obavjestava
sve drzave ugovornice Protokola. Ako u roku od 18 mjeseci od dana obavijesti
najmanje jedna cetvrtina drzava ugovornica priop¢i Glavnom tajniku da ne pri-
hvacaju izmjenu, ona ¢e biti odbijena i bez uc¢inka. Ako se to ne dogodi, smatrat
¢e se da je izmjena usvojena. Tako usvojena izmjena stupa na snagu nakon pro-
teka daljnjeg roka od 18 mjeseci i obvezna je za sve drzave stranke Protokola iz

% Tocka 2.3. i 2.4. ParisSkog memoranduma o nadzoru drzave luke, takoder IMO Rezolucija
A.787(19).
¥ STATUS OF IMO TREATIES, op. cit., bilj. br. 17.

s (L 21. Konvencije iz 1976. predvida obvezno sazivanje Konferencije za izmjene iznosa

ogranicenja.
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1996., ukljucujuci i drzave koje su se protivile predlozenom povisenju, pod uvje-
tom da nisu otkazale Protokol (binding tacit acceptance). Naime, drZzavama koje
se ne slaZzu s usvojenom izmjenom preostaje jedino otkazati Protokol u skladu s
¢l. 12. st. 1.1 2. i to najmanje Sest mjeseci prije stupanja takve izmjene na snagu,
inace ih izmjene obvezuju. Otkazivanje Protokola proizvodi ucinak s datumom
kada izmjena stupa na snagu.* Protokol regulira i obvezu primjene presutnim
prihvatom povisenih iznosa u pogledu drzava koje postanu stranke Protokola u
vrijeme razmatranja prijedloga za povisenjem, kao i za one koje Protokol potvr-
de nakon $to su poviSeni iznosi stupili na snagu.*”

Nadalje, Protokol u ¢l. 8. st. 5. i 6. sadrzi uvijete i kriterije koje Pravni odbor
mora uzeti u obzir kada odlucuje o prijedlogu za izmjenu ogranicenja. Treba
svakako razmotriti iskustvo s nezgodama, posebice iznos Stete koja potjece od
njih, promjene u novcanim vrijednostima i uc¢inak predloZene izmjene na tros-
kove osiguranja.

Prijedlog za izmjenu ne moZe se podnijeti prije proteka roka od pet godina
od dana stupanja na snagu prethodne izmjene, a povisenje granica ne moze biti
vece od 6% godiSnje od iznosa granica utvrdenih samim Protokolom. Uz to,
granice odgovornosti mogu se povisiti do iznosa koji odgovara granicama utvr-
denim Protokolom, pomnoZenima s tri.*

Treba voditi ra¢una da iznosi opcéeg ogranicenja odgovornosti kao i svako
njihovo povecanje izravno utjecu i na medunarodne sustave odgovornosti vla-
snika broda ili brodara koji ne propisuju posebne iznose ogranicenja ve¢ upucuju
na primjenu opceg ogranicenja odgovornosti — na primjer Bunker konvencija iz
2001. ili Konvencija o vadenju podrtina iz 2007.* Isto tako i EU Direktiva 2009/20
o osiguranju odgovornosti vlasnika broda za pomorske trazbine zahtijeva da
svi brodovi preko 300 BRT koji viju zastavu drzave ¢lanice EU kao i oni koji
uplovljavaju u europske luke imaju potvrdu o sklopljenom osiguranju ili nekom

3% (L. 8. st. 9. Protokola iz 1996.

¥ U skladu sa stavkom 10. Protokola iz 1996. kada je izmjena za povisenjem iznosa odgo-
vornosti usvojena, ali rok od osamnaest mjeseci za njezin prihvat jos nije protekao, drzava
koja u tom razdoblju postane drzava stranka Protokola iz 1996. bit ¢e vezana izmjenom
ako ona stupi na snagu. Drzava koja postane drzava stranka nakon proteka toga razdoblja
bit ¢e vezana prihva¢enom izmjenom. U navedenim slucajevima drzava ce biti vezana iz-
mjenom od trenutka njezina stupanja na snagu ili od trenutka kada Protokol iz 1996. stupi
na snagu u pogledu te drzave, ako je to kasnije.

% CL.8. st. 6. Protokola iz 1996.

¥ Cl 6. Medunarodne konvencije o gradanskoj odgovornosti za onecis¢enje mora pogon-

skim gorivom iz 2001. (NN-MU br. 9/2006), ¢l. 10(2) Medunarodne konvencije iz Nairobija
o uklanjanju podrtina iz 2007. (NN-MU br. 3/2012).
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drugom financijskom jamstvu, a iznos osiguranja vezuje za iznose ogranicenja
iz Protokola iz 1996.%

Pitanje naknade Stete u slucaju onecis¢enja mora pogonskim gorivom bio
je povod prvoj izmjeni iznosa ogranicenja iz Protokola iz 1996. Nezgoda broda
Pacific Adventure koja se dogodila u ozujku 2009. godine prouzrocila je znatno
oneciséenje jugoistocne obale Australije. Australija je stranka Bunker konvencije,
koja je za nju stupila na snagu u lipnju 2009., a stranka je i Protokola iz 1996.
od njegova stupanja na snagu, odnosno od 2004. godine. Bez obzira sto Bunker
konvencija u vrijeme nezgode nije bila na snazi za Australiju, fond ogranicene
odgovornosti vlasnika broda osnovan je u skladu s Protokolom iz 1996. Medu-
tim, pokrivao je samo polovicu troskova ¢isc¢enja.*! Smatrajuci da iznosi opceg
ogranicenja nisu dostatni da uz sve Stete pokriju jos i Stete zbog onecis¢enja po-
gonskim gorivom, te da je od stupanja na snagu Protokola na medunarodnoj
razini doslo do promjene u novcéanim vrijednostima, Australija je u srpnju 2009.,
uz podrsku polovice drzava stranaka Protokola, pokrenula prijedlog za povi-
Senjem iznosa ogranicenja, koji je prihvacen na 99. zasjedanju Pravnog odbora
odrzanom 8. travnja 2012. (Rezolucija iz 2012.).* PreSutnim prihvatom iznosi su
povecani za 51% u odnosu na one iz Protokola iz 1996. dok su iznosi ogranicenja
iz ¢l. 7. u pogledu smrti i tjelesne ozljede putnika ostali neizmjenjeni i iznose
175.000 PPV-a.

U skladu s prihvac¢enim povisenjem ¢l. 3. Protokola izmijenjen je kako slijedi:

a) U pogledu trazbina zbog smrti ili tjelesnih ozljeda, pozivanje na
“2 milijuna PPV-a” mijenja se u “3,02 milijuna PPV-a”;
“800 PPV-a” mijenja se u “1.208 PPV-a”;
“600 PPV-a” mijenja se u 7906 PPV-a”;
“400 PPV-a” mijenja se u “604 PPV-a”;

b) U pogledu ostalih trazbina, pozivanje na
“1 milijun PPV-a” mijenja se u “1,51 milijun PPV-a”;
“400 PPV-a” mijenja se u “604 PPV-a”;

4 Direktiva 2009/20/EC Europskog parlamenta i Vijeca od 23. travnja 2009. o osiguranju
brodovlasnika za pomorske trazbine, SL L 131, 28. 5. 2009., cl. 4. st. 3.

Detaljnije o razlozima i razmatranjima u svezi s poviSenjem iznosa v. Pospisil Miler, M.,
Usvojen prijedlog povecanja iznosa opceg (globalnog) ogranicenja odgovornosti za po-
morske trazbine, Poredbeno pomorsko pravo = Comparative Maritime Law, god. 51, br. 166,
2012., str. 227-255.

# IMO Rezolucija LEG.5(99) od 19. 4. 2012.
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“300 PPV-a” mijenja se u “453 PPV-a”;
“200 PPV-a” mijenja se u “302 PPV-a”.

Nakon usvajanja na Pravnom odboru, prijedlog je upu¢en drzavama stranka-
ma na razmatranje. S obzirom da u roku od 18 mjeseci niti jedna drzava stranka
nije izjavila protivljenje predloZenom povecanju iznosa ogranicenja, protekom
daljnjih 18 mjeseci stupili su na snagu 8. lipnja 2015. godine i od tog datuma sve
drzave stranke Protokola iz 1996. duzne su ih primjenjivati.*?

Kao i Protokol iz 1996., postupak presutnog prihvata iskljuc¢ivo za izmjene
buducih iznosa odgovornosti predvidaju i drugi medunarodni sustavi izvanu-
govorne i ugovorne odgovornosti vlasnika broda ili brodara, odnosno pomor-
skog prijevoznika. Jo$ prije uvodenja u sustav opceg ogranicenja odgovornosti
uveden je i u novi CLC/Fund sustav odgovornosti za onecis¢enja mora uljem iz
1992.# Samo nekoliko godina nakon stupanja na snagu sustava iz 1992. (stupio
je na snagu 1996.) dvije velike tankerske nezgode (Nakhodka, Japan 1997. i Eri-
ka, Francuska 1999.) potaknule su prvo povecanje iznosa odgovornosti vlasni-
ka broda i IOPC Fonda. Visina Stete za oneciS¢enje mora u tim je nezgodama
premasila maksimalnu svotu odgovornosti iz novog konvencijskog sustava te
ukazala na razmjere Stete zbog onecis¢enja mora u slucaju velikih pomorskih
nezgoda. Pravni odbor IMO-a na svojoj 82. sjednici odrzanoj od 16. do 20. listo-
pada 2000. u skladu s postupkom presutnog prihvata iz ¢l. 15. CLC Protokola
1992. i ¢l. 33. Fund Protokola 1992. usvojio je prijedlog za povisSenje iznosa od-
govornosti vlasnika broda i IOPC Fonda te ga dostavio drzavama strankama na
razmatranje. Kako u periodu od 18 mjeseci (do 1. svibnja 2002.) niti jedna drzava
stranka nije izjavila prigovor na predloZeno povisenje, protekom dodatnih 18
mjeseci novi iznosi ogranicenja stupili su na snagu 1. studenog 2003.%

# Podatak prema STATUS OF IMO TREATIES, op. cit., bilj. br. 17, str. 403.
# (L 15. st. 7.i 8. CLC Protokola iz 1992. i &l 33. Fund Protokola iz 1992.

% IMO Rezolucija LEG.1(82) i Rezolucija LEG.2(82) usvojene 18. listopada 2000. Vidi Cori¢, D.,
Najnovije izmjene medunarodnog sustava gradanske odgovornosti za Stetu zbog oneciséenja
uljem, Poredbeno pomorsko pravo = Comparative Maritime Law, god. 41, br. 156, 2002., str. 3-12.
LEG.1 Rezolucijom (82) clanak 6(1) CLC Protokola iz 1992. mijenja se kako slijedi: pozivanje
na “3 milijuna PPV-a” mijenja se u “4.510.000 PPV-a”; pozivanje na “420 PPV-a” mijenja se
u “631 PPV-a”; pozivanje na “59,7 milijuna PPV-a” mijenja se u “89.770.000 PPV-a”.

LEG.2 Rezolucijom (82) clanak 6(3) IOPC Fund Protokola iz 1992. mijenja se kako slijedi:
pozivanje u st. 4(a) na “135 milijuna PPV-a” mijenja se u “203.000.000 PPV-a”; pozivanje u
stavku 4(b) na “135 milijuna PPV-a” mijenja se u “203.000.000 PPV-a”; pozivanje u st. 4(c)
na “200 milijuna PPV-a” mijenja se u “300.740.000 PPV-a”.

Tekstovi Rezolucija objavljeni su u Pomorskom glasniku — Medunarodni sustavi odgovor-
nosti za onecis¢enje mora uljem, biblioteka Ministarstva mora, turizma, prometa i razvit-
ka, Zagreb, 2006.
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Novi sustav odgovornosti pomorskog prijevoznika za smrt i tjelesnu ozljedu
putnika prema Atenskoj konvenciji iz 2002. takoder predvida postupak presut-
nog prihvata za izmjenu buducih iznosa odgovornosti.* Jednostavniji postupak
izmjene iznosa ogranicenja prihvacen je i u konvencijama koje reguliraju odgo-
vornost prijevoznika u drugim granama prijevoza. Tako su redaktori Konvenci-
je o ujednacavanju nekih pravila za medunarodni zrac¢ni prijevoz iz 1999. godine
(Montrealska konvencija)* uvidjeli potrebu za kontinuiranom revizijom limita
prijevoznikove odgovornosti utvrdujuci u samoj Konvenciji preciznu metodu
po kojoj ce se ta revizija provoditi. Prema cl. 24. Montrealske konvencije pred-
vida se uskladivanje limita prijevoznikove odgovornosti s inflatornim kretanji-
ma, i to svakih pet godina. Ako revizija zakljuci da je faktor inflacije prerastao
10%, Organizacija medunarodnog civilnog zrakoplovstva (International Civil Air
Organization — ICAO) kao depozitar obavjestava drzave stranke o reviziji ogra-
nicenja odgovornosti. Bilo koja takva revizija stupa na snagu Sest mjeseci nakon
Sto su obavijeStene drzave stranke. Ako u roku od tri mjeseca nakon izvjesci-
vanja drzava stranaka vecéina drzava stranaka izrazi svoje neslaganje, revizija
nece stupiti na snagu i depozitar upucuje predmet na sjednicu drzava stranaka.
U protivhome, ICAO odmah izvjesc¢uje sve drzave stranke o stupanju na snagu
svake revizije. U skladu s navedenim, iznosi odgovornosti zra¢nog prijevoznika
vec¢ su u dva navrata revidirani, a posljednja revizija je stupila na snagu 28. 12.
2019. godine.*

3. PRIGOVORI NA POSTUPAK PRESUTNOG PRIHVATA

Iz gore navedenog prikaza proizlazi da ve¢ina IMO konvencija kao jedan od
nacina izmjena i dopuna konvencija usvojenih pod njezinim okriljem predvida
postupak presutnog prihvata koji ovlas¢uje IMO-ov odgovarajuci odbor da raz-
motri i usvoji predloZzenu izmjenu ili dopunu odredene konvencije te ju dostavi
svim drzavama strankama sa zahtjevom da se u odredenom vremenskom perio-
du o njoj ocituju. Izmjena ili dopuna stupa na snagu protekom zadanog vremena
uz pristanak odredenog broja drzava, a razlikuje se po tome da li prihvac¢ane

% (1. 23. Protokola iz 2002. o izmjenama Atenske konvencije o prijevozu putnika i njihove prtlja-

ge morem iz 1974., NN-MU br. 2/2013.

Konvencija o ujednacavanju odredenih pravila za medunarodni zra¢ni prijevoz iz 1999. (Mon-

trealska konvencija), NN-MU br. 9/2007.

% Jzmijenjeni iznosi od 28. 12. 2019. — ¢l. 21. “113.100 PPV-a” mijenja se u “128.821 PPV-a”, cl.
22(1) “4.694 PPV-a” mijenja se u “5.346 PPV-a”, ¢l. 22(2) “1.131 PPV-a” mijenja se u “1.288
PPV-a”, ¢l. 22(3) “19 PPV-a” mijenja se u “22 PPV-a”. V. ICAO mreZne stranice.
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izmjene i dopune obvezuju i drzave koje su se protivile predlozenoj izmjeni ili
dopuni ili ne. Kod tzv. opt-out postupka presutnog prihvata, koji IMO koristi
kod tehnickih konvencija, drzave koje pravodobno izjave svoje protivljenje, pod
uvjetom da izmjena stupi na snagu, nisu je u obvezi primjenjivati. Za razliku
od toga, kod konvencija koje koriste preSutni prihvat za periodi¢no povisenje
iznosa ogranicenja koristi se tzv. obvezujudi (binding) presutni prihvat, pa su
prihvaceno povisSenje iznosa ogranicenja odgovornosti, po njegovu stupanju na
snagu, duzne primjenjivati i drZzave koje su pravodobno izjavile svoje neslaga-
nje s predloZenim poviSenjem iznosa odgovornosti. Pasivnost drzava, odnosno
nepodno$enje pravodobnog ocitovanja, smatrat ¢e se u oba postupka prihvaca-
njem predloZenih izmjena.

Mogucnost da se za izmjenu ili dopunu odredenog medunarodnog ugovora
ne trazi pristanak svih drzava ugovornica, ve¢ one mogu automatski postati ob-
vezne i za drzave koje su im se izricito protivile ili su im se propustile protiviti,
bio je razlog zbog kojeg su predstavnici pojedinih drzava ¢lanica IMO-a prigo-
vorili uvodenju postupka presutnog prihvata u IMO konvencije.* Isticali su da
postupak krsi osnovno pravilo medunarodnog prava koje Stiti drzave da posta-
nu obvezane izmjenama odredenog ugovora ukoliko izricito nisu na to pristale.
U prilog su isticali cl. 40. st. 4. Becke konvencije o pravu medunarodnih ugovora
(Becka konvencija) ** koji navodi da sporazum o izmjeni ne obvezuje drzave koje
su stranke osnovnog ugovora, a koje ne postanu stranke sporazuma, te da se na
te drzave primjenjuje ¢l. 30. st. 4. to¢. (b) Becke konvencije koji regulira primjenu
uzastopnih ugovora u istom predmetu. Prema tom ¢lanku u odnosima izmedu
drzave stranke obaju ugovora i drZave stranke samo jednog od tih ugovora,
ugovor kojeg su stranke obje drzave ureduje njihova uzajamna prava i obveze.”

Medutim, ¢lanak 39. Becke konvencije navodi da se ugovor moze izmijeni-
ti sporazumom izmedu stranaka te, ako ugovor ne odreduje drukcije, na taj se
sporazum primjenjuju odredbe o sklapanju ugovora iz dijela II. ove Konvencije.
Prema odredbi ¢l. 11. Becke konvencije pristanak drzave da bude vezana ugovo-
rom moZe biti izraZen potpisivanjem, razmjenom isprava koje ¢ine ugovor, ratifi-
kacijom, prihvatom, odobrenjem ili pristupom, ili na bilo koji drugi ugovoreni nacin.
Izricaj drugi ugovoreni nacin svakako se ne moze tumaciti na nacin da drzava moze
biti vezana odredbama protivno svojoj volji. Ali, ako konvencija ili protokol kao
medunarodni ugovor sadrze poseban postupak izmjena i dopuna konvencije ili

% Adede op. cit. bilj. br. 26, str. 207.
% Becka Konvencija o pravu medunarodnih ugovora, NN-MU br. 16/1993.

1 Vise o tome v. Crni¢-Groti¢, V., Pravo medunarodnih ugovora, Pravni fakultet Sveucilista u

Rijeci, Rijeka, 2002., str. 181-198.
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protokola te uvjete njihova stupanja na snagu, onda su drzave koje su potvrdile
odnosnu konvenciju ili protokol prihvatile “drugi ugovoreni nacin”.

U tim slucajevima odredbe samog ugovora imaju prednost pred ¢l. 40.(4)
Becke konvencije pa se, na primjer, u odnosima izmedu dviju drzava koje su obje
stranke Konvencije o ogranicenju iz 1976. i Protokola iz 1996. primjenjuju odred-
be Konvencije kako je izmijenjena Protokolom iz 1996., ukljucujucdi i preSutnim
prihvatom izmijenjene iznose ogranicenja odgovornosti neovisno o tome da li
se jedna od njih protivila poviSenju iznosa odgovornosti ili nije. Potvrdivanje ili
neki drugi postupak koji drzave provode prije samog izraZzavanja spremnosti
da se obvezu odredenim medunarodnim ugovorom ima za svrhu detaljno pre-
ispitivanje svih odredbi odnosnog ugovora i posljedica koje ¢e proizadi njego-
vim potvrdivanjem, sto svakako ukljucuje i odredbe o postupku ili postupcima
njegove izmjene i dopune. Slijedom toga, drzava koja je potvrdila medunarodni
ugovor koji predvida obvezujudi presutni prihvat kao model izmjene ili dopune
nekih njegovih odredbi ili priloga mora biti spremna da ¢e, u slucaju da je pro-
pustila pravodobno podnijeti prigovor ili je podnijela prigovor, ali su izmjene
ipak dobile potrebnu vecinu i stupile na snagu, biti automatski vezana presu-
tnim prihvatom usvojenim izmjenama. Ipak, drzavama uvijek ostaje opcija da
otkazu konvenciju ili protokol ¢ije su odredbe presutnim prihvatom izmijenjene
pa se ne moze reci da su drzave “prisiljene” primjenjivati navedenu izmjenu
protivno svojoj volji, sto bi predstavljalo povredu njihovog prava da samostalno
odlucuju Zele li biti vezane (izmijenjenim) odredbama nekog ugovora ili ne.

4. PRESUTNI PRIHVAT U OKVIRU HRVATSKOG
ZAKONODAVSTVA

U Republici Hrvatskoj sklapanje i izvrSsavanje medunarodnih ugovora kao
i druge radnje u svezi s medunarodnim ugovorima provodi se sukladno Za-
konu o sklapanju i izvrSavanju medunarodnih ugovora (ZSIMU).5 Prema ¢l. 2.
toc. 1. ZSIMU-a medunarodni ugovor se definira kao sporazum koji je utemeljen
na sukladnom ocitovanju najmanje dvaju medunarodnopravnih subjekata koji
je ureden medunarodnim pravom i koji je u pisanom obliku, bez obzira na to
je li sadrzan u jedinstvenoj ispravi ili u dvjema ili vise medusobno povezanih
isprava i neovisno o njegovu nazivu, kojega RH sklapa s jednom ili viSe drzava,
jednom ili viSe medunarodnih organizacija odnosno jednim ili viSe ostalih me-
dunarodnopravnih subjekata. I prema ¢l. 2. Becke konvencije medunarodni je

2 Zakon o sklapanju i izvrsavanju medunarodnih ugovora, NN br. 28/1996.
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ugovor svaki sporazum izmedu drzava zakljucen u pisanom obliku i reguliran
medunarodnim pravom, bez obzira na naziv i bez obzira sastoji li se od jed-
nog ili viSe akata koji su medusobno povezani. Proizlazi da pojam medunarodni
ugovor obuhvaca razlic¢ite akte (konvencije, protokole, povelje, rezolucije) te da
sam naziv nije presudan, pod uvjetom da sporazum ispunjava gore predvidene
uvjete. Prema st. 2. ZSIMU-a, u medunarodne ugovore, inter alia, ubrajamo ugo-
vore koji su usvojeni pod okriljem medunarodne organizacije pa se konvencije,
protokoli i rezolucije usvojene na diplomatskim konferencijama pod okriljem
IMO-a, zasjedanjima njezinih odbora ili Skupstine smatraju medunarodnim
ugovorima.

Ratifikacija, prihvat, odobrenje, potpisivanje, pristup, notifikacija o sukcesiji su ¢ini
kojima Republika Hrvatska na medunarodnoj razini daje svoj pristanak biti
vezana medunarodnim ugovorom. Prije izraZavanja svog pristanka u skladu
s ¢l. 15.-20. ZSIMU-a provodi se postupak potvrdivanja medunarodnog ugo-
vora. Potvrdivanje je odgovarajuci postupak i odluka Sabora RH o pristanku
RH da bude vezana medunarodnim ugovorom, na temelju kojeg RH izrazava
svoj pristanak na medunarodnoj razini, a ima za svrhu da se ugovor prije mo-
guceg obvezivanja njime preispita u nadleznim tijelima zakonodavne i izvr$ne
vlasti. Za vecinu konvencija i protokola iz podrucja pomorskog prava proveden
je postupak potvrdivanja i usvojen akt o potvrdivanju kojim Sabor potvrduje
medunarodni ugovor i odobrava ratifikaciju istoga (Zakon o potvrdivanju).”
Medunarodni ugovori koji ne podlijezu potvrdivanju Sabora prihvacaju se te-
meljem odluke Vlade RH (Uredba o pristupu). Naposljetku, veliki broj konven-
cija i protokola za RH na snazi su temeljem notifikacije o sukcesiji. Navedenom
notifikacijom RH kao drzava sljednica izrazila je svoj pristanak da se smatra
vezana odredenim medunarodnim ugovorima koje je potvrdila bivsa SFR] kao
drzava prethodnica.”

Akt o potvrdivanju medunarodnog ugovora s tekstom toga ugovora objav-
ljuje se u Narodnim novinama, Sluzbenom listu RH.” Objava akta o potvrdiva-

% U skladu s ¢l. 140. st. 1. Ustava RH, ¢l. 18. ZSIMU-a sadrzi odredbu prema kojoj Hrvatski
sabor potvrduje medunarodne ugovore koji traze donosenje ili izmjenu zakona, meduna-
rodne ugovore vojne i politicke naravi kao i one koje financijski obvezuju RH.

*  Popis medunarodnih ugovora od proglasenja nezavisnosti RH do kolovoza 2007., za koje
je RH provela odgovarajuci postupak potvrdivanja ili je vezana notifikacijom o sukcesiji,
v. Pomorski glasnik — Medunarodni i nacionalni propisi iz podru¢ja pomorskog prava,
biblioteka Ministarstva mora, turizma, prometa i razvitka, 2007.

% (L. 30. st. 1. ZSIMU-a. Prema st. 2. istoga ¢lanka medunarodni ugovori se objavljuju na

hrvatskom jeziku. Ako nikoji od jezika izvornika nije hrvatski, medunarodni se ugovor
objavljuje na jednom od jezika izvornika i u prijevodu na hrvatski jezik.
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nju ili pristupanju odredenom ugovoru jos uvijek ne znaci stupanje na snagu tog
ugovora za RH. Naime, kod stupanja na snagu medunarodnih ugovora treba
voditi ra¢una o njihovom stupanju na snagu na medunarodnoj razini (kada vri-
jede izmedu drzava stranaka i taj dan odreden je u samom ugovoru). Stupanje
na snagu medunarodnog ugovora u unutrasnjem pravu drzave stranke podra-
zumijeva odredivanje dana od kada su ga duzni primjenjivati domaci sudovi ili
druga nadlezna tijela. Jasno, ugovor ne moze stupiti na snagu u unutrasnjem
pravu ako nije stupio na snagu na medunarodnoj razini.

Zakon o potvrdivanju medunarodnog ugovora koji se objavljuje u Narod-
nim novinama, u dodatku Medunarodni ugovori, stupa na snagu na osnovi
opce odredbe o vacatio legis osmog dana od objavljivanja. Medutim, to ne znaci
da su od tog dana domaci sudovi ili druga nadlezna tijela duzni primjenjivati
ugovor koji je odnosnim zakonom potvrden. Njegova primjena ovisit ¢e o tome
je li on na medunarodnoj razini stupio na snagu ili ne. Ako je RH potvrdila
ugovor koji je ve¢ ispunio uvjete za stupanje na snagu, obavijestit ¢e depozitara
i protekom odredenog vremena (propisanog samom konvencijom) taj ugovor
za nju stupa na snagu. Ako potvrduje ugovor koji jos uvijek nije ispunio uvjete
na medunarodnoj razini, on ¢e za nju stupiti na snagu kada prema odredbama
samog ugovora ispuni uvjete za stupanje na snagu. MoZe se dogoditi da RH
potvrduje ugovor te da je ona upravo ona drzava ¢ijim potvrdivanjem se ispu-
njavaju uvjeti za stupanje na snagu odredenog ugovora. U tom slucaju ugovor
istodobno stupa na snagu na medunardnoj razini i u unutrasnjem pravu.

U ¢l 30. st. 2. ZSIMU-a propisano je da se prigodom objavljivanja Zakona
(ili drugog akta) o potvrdivanju medunarodnog ugovora posebno objavljuju svi
odgovarajudi podaci o stupanju tog ugovora na snagu za RH. Ako u vrijeme
objave ugovor nije bio na snazi, datum njegova stupanju na snagu za RH objavit
¢e se naknadno. U skladu s ¢l. 26. ZSIMU-a razmjena ili polaganje isprava o ra-
tifikaciji, potvrdivanju, prihvatu kao i izvrSavanje drugih radnji koje se odnose
na stupanje na snagu medunarodnog ugovora za RH u nadleZnosti su Ministar-
stva vanjskih poslova (MVP) koje, inter alia, treba voditi ra¢una i o pravodobnim
objavama stupanja na snagu medunarodnih ugovora za RH. Medutim, moZze
se dogoditi, a i dogada se, da se zbog obima poslova MVP-a propusti objaviti
datum stupanja na snagu nekog ugovora, posebice ako se radi o ugovoru koji
u vrijeme provodenja postupka potvrdivanja jos uvijek nije stupio na snagu.>®

%  Zanimljivo je da datum stupanja na snagu Konvencije o ogranicenju odgovornosti iz 1976.,
kao ni Protokola iz 1996. nije objavljen. Podaci o njihovom stupanju na snagu mogu se naci
na mreznim stranicama IMO-a (v. bilj. br. 7). ViSe o duZnosti poznavanja medunarodnih
ugovora i njihovu pronalaZenju v. Zivkovié, M.; Marjanovi¢, S., Nekoliko pitanja u vezi s
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Sto ako datum stupanja na snagu nekog medunarodnog ugovora nije objavljen
u Narodnim novinama? Da li to utjece na njegovu primjenu od strane domacih
sudova ili drugih nadleznih tijela? Ne. Domaci sudovi ili druga nadlezna tijela
duZna su primjenjivati medunarodne ugovore koji su stupili na snagu za RH,
bez obzira je li datum njihova stupanja na snagu objavljen u sluzbenom glasilu
RH ili nije. Podaci o vaze¢im medunarodnim ugovorima, njihovom stupanju na
snagu na medunarodnoj razini kao i za pojedinu drzavu, zajedno sa svim osta-
lim bitnim podacima o njima (izjavljene rezerve, interpretativne izjave, izmjene
i dopune, i dr.) mogu se pronaci na mreznim stranicama depozitara, za vec¢inu
pomorskih konvencija na mreznim stranicama IMO-a.””

Prema ¢l. 141. st. 1. Ustava RH medunarodni ugovori koji su sklopljeni i po-
tvrdeni u skladu s Ustavom i objavljeni, a koji su na snazi, ¢ine dio unutrasnjeg
pravnog poretka RH, a po pravnoj snazi su iznad zakona. Prema navedenom
¢lanku Ustava Hrvatska je prihvatila pravni monizam, odnosno pravni sustav
u kojem medunarodni ugovori i unutarnji pravni izvori ¢ine jedinstveni prav-
ni sustav. Monizmu je svojstven “sustav inkorporacije” koji zahtijeva unosenje
medunarodnog ugovora putem ¢ina ratifikacije ili potvrdivanja ili sli¢cnog ¢ina u
unutarnji pravni poredak.”® Napominjemo da ¢l. 141. st. 2. Ustava izric¢ito navodi
da se odredbe medunarodnih ugovora mogu mijenjati (i ukidati) samo uz uvjete
i na nacin koji su u njima utvrdeni, ili suglasno opc¢im pravilima medunarod-
nog prava. Dakle, kada medunarodni ugovor za koji je RH provela odgovara-
juci postupak potvrdivanja predvida postupak presutnog prihvata kao model
za izmjenu pojedinih njegovih odredbi ili priloga, RH je potvrdujuci navedeni
ugovor prihvatila i navedeni nacin izmjena i dopuna. Tim postupkom usvojeni
prijedlozi izmjena i dopuna razmatraju se pred nadleznim tijelima zaduZenim
za izvrSenje odnosnog medunarodnog ugovora u drzavi stranci. Za IMO kon-
vencije u RH to je u pravilu ministarstvo nadlezno za pitanje pomorstva, koje
IMO-u kao depozitaru dostavlja sluzbeno ocitovanje RH u pogledu konkretnog

primjenom medunarodnih ugovora u medunarodnom privatnom pravu Republike Srbije,
Pravni Vjesnik, br. 3-4, 2019., str. 262-264.

7 www.imo.org.

® Za razliku od monistickog pravnog sustava, dualisticki sustav znaci postojanje dvaju

pravnih sustava prava, medunarodnog i domaceg, ravnopravnih i medusobno neovisnih.
Dualizam znadi “transformaciju” pa se norma medunarodnog prava preuzima i usvaja
kao dio unutarnjeg prava, bilo zakonom, bilo kroz sudsku odluku ili praksu, v. Bakmaz,
J., O nadzoru ustavnosti medunarodnih ugovora: treba li Ustavni sud promijeniti praksu?
Zbornik radova Pravnog fakulteta u Splitu, god. 56, 3/2019., str. 659. O pitanju odnosa medu-
narodnog i unutarnjeg prava v. Degan, V. D., Medunarodno pravo, Skolska knjiga, Zagreb,
2011., str. 14-25.
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prijedloga za izmjenu ili dopunu (podrzavanje prijedloga ili ne). PreSutnim pri-
hvatom izmijenjeni tehnicki standardi konvencija i protokola koji su stupili na
snagu i glede kojih RH nije stavila prigovor, kao i izmijenjeni iznosi ogranicenja
odgovornosti brodara ili pomorskog prijevoznika koji su stupili na snagu, ne-
posredno se primjenjuju bez provodenja posebnog postupka potvrdivanja i bez
njihove objave u Narodnim novinama.

5. ZAKLJUCNE NAPOMENE

Na kraju, umjesto zakljucka, nekoliko napomena uz Rjesenje suda u postup-
ku osnivanja fonda ogranicene odgovornosti prikazanog u uvodnom dijelu. Pri-
sjetimo se da je predlagatelj svoj prijedlog za osnivanje fonda ogranic¢ene odgo-
vornosti temeljio na odredbama PZ-a, $to je Sud smatrao neispravnim smatrajuci
da je, u pogledu dopustenosti osnivanja fonda kao i njegove visine, predlagatelj
trebao primijeniti Konvenciju iz 1976. kako je izmijenjana Protokolom iz 1996.,
vodedi racuna o preSutnim prihvatom poviSenim iznosima iz Rezolucije 2012.

5.1. Mjerodavno pravo na ogranicenje odgovornosti

S obzirom da je brod koji je pocinio Stetu imao drzavnu pripadnost Marsal-
skog otodja, najprije je trebalo provijeriti da li izmedu RH i Marsalskog otocja po-
stoji medunarodni ugovor koji ureduje konkretno pitanje, odnosno opce ograni-
¢enje odgovornosti brodara za pomorske trazbine. Republika Hrvatska stranka
je Konvencije iz 1976. i Protokola iz 1996. o izmjeni Konvencije iz 1976. godine.
Marsalsko otocje, kao i RH, drzava je stranka obaju navedenih ugovora o ograni-
¢enju odgovornosti.”” Prema ¢l. 15. Konvencije iz 1976. Konvencija se primjenjuje
uvijek kada neka osoba koja ima pravo pozvati se na ogranicenje odgovornosti
trazi da ogranici svoju odgovornost pred sudom neke drzave stranke i poku-
Sava osloboditi brod ili neku drugu zaplijenjenu imovinu ili jamstvo pruzeno
pred sudom te drzave, a u skladu s ¢l. 14. Konvencije na postupak osnivanja i
diobe fonda primjenjuje se lex fori, u RH odredbe PZ-a, ali i odredbe Konvencije
iz 1976. i Protokola iz 1996.% Predlagatelj iz naSeg slucaja zatraZio je osnivanje

% Status of IMO Conventions by States na dan 12. 7. 2020., www.imo.org/en/About/Conventi-
ons, (posjeceno 10. 08. 2020.).

% Iz navedenog proizlazi da je nepotrebna kolizijska odredba ¢l. 972. PZ-a, koja odreduje
da se na ogranicenje odgovornosti brodara (ili druge fizicke ili pravne osobe koja je pre-
ma odredbama PZ-a s njim izjednacena) primjenjuje pravo drzavne pripadnosti broda,
a iznimno odredbe PZ-a ako su njegove odredbe stroze od propisa drzave ¢iju drzavnu
pripadnost brod ima.

31



D. Corié, Opée ogranicenje odgovornosti brodara: pre$utnim prihvatom poviseni iznosi ogranicenja i njihova
primjena u Republici Hrvatskoj, PPP god. 59 (2020), 174, str. 9-38

fonda ogranicene odgovornosti sa svrhom oslobadanja broda jer je Luka Ploce
ishodila privremenu mjeru zaustavljanja broda pa je ispunjen uvijet iz ¢l. 15. o
primjeni Konvencije iz 1976. Kako su RH i Marsalsko otocje vezane odredba-
ma Konvencije iz 1976., ali i Protokolom iz 1996. o njezinim izmjenama, Sud je
ispravno odlucio da pri odluéivanju o dopustenosti osnivanja fonda ogranicene
odgovornosti i njegovoj visini treba primijeniti Protokol iz 1996.%!, vode¢i racuna
da se prema cl. 9. st. 1. Protokola iz 1996. medu strankama Protokola Konvencija
iz 1976. i Protokol smatraju i tumace zajedno kao jedinstvena isprava.

Predmetni slucaj povod je da se jo$ jednom upozori i na cl. 9. st. 4. Proto-
kola iz 1996. koji propisuje da nijedna odredba Protokola ne utjece na obve-
ze drzave koja je stranka Konvencije iz 1976. i Protokola iz 1996. prema drzavi
koja je stranka samo Konvencije, ali nije stranka Protokola. Da kojim slucajem
Marsalsko otodje nije drzava stranka Protokola iz 1996., ve¢ samo Konvencije iz
1976. (ili da se radilo o brodu koji vije zastavu neke druge drzave koja je stranka
samo Konvencije iz 1976., a ne i Protokola) Hrvatska bi bila duzna primjenjivati
odredbe Konvencije iz 1976., a to znaci niZe iznose ogranicenja odgovornosti od
onih u Protokolu iz 1996., te znatno nize u odnosu na presutnim prihvatom po-
viSene iznose iz Protokola. U nasem slucaju razlika izmedu iznosa iz Protokola
iz 1996. i preSutnim prihvatom povisenih iznosa iznosila je 44.000.000,00 kn, a
da je brod vijao zastavu drzave stranke samo Konvencije iz 1976., Sud bi bio u
obvezi primijeniti iznose iz Konvencije iz 1976. i fond ogranicene odgovornosti
iznosio bi oko 36.000.000 PPV-a, odnosno 36.700.000,00 kn, Sto je razlika za vise
od 100.000.000,00 kn.®* Ve¢ je u pravnoj doktrini istaknuto da Hrvatska treba
otkazati Konvenciju iz 1976. i ne dovoditi se u situaciju da mora primjenjivati
niske iznose ogranicenja odgovornosti. Kao obalnoj drzavi to joj nije u interesu,
Sto i pokazuje nas predmetni slucaj.®

¢ Cl. 30. Becke konvencije o odnosima drzava stranaka viSe uzastopnih ugovora o istom
predmetu.

62 Obracun je raden prema tonazi broda ST POPLAR iz Upisnog lista (24.000) tona. Podatak
iz Rjesenja Trgovackog suda u Splitu — 9.R1-100/2018.

Marin, J., Medunarodne konvencije i protokoli kao izvori hrvatskog pomorskog prava, op.
cit. bilj. br. 22, str. 105; Marin, J., Treba li Republika Hrvatska pristupiti Protokolu iz 1996. o
izmjeni Konvencije o ogranicenju odgovornosti za pomorske trazbine, iz 1976., Zbornik Prav-
nog fakulteta u Zagrebu, 53(2003), 1, str. 75-94. Rjesenje da RH i dalje ostane vezana odred-
bama i Konvencije iz 1976. ide u prilog hrvatskim brodarima. Naime, ako bi brodar trazio
osnivanje fonda ogranicene odgovornosti pred sudom jedne od drzava stranaka Konvencije
iz 1976. (ne i Protokola iz 1996.) za Stetu koju je pocinio njegov brod koji ima hrvatsku drzav-
nu pripadnost, primijenili bi se znatno nizi iznosi ogranicenja odgovornosti.
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Otkazivanjem Konvencije iz 1976. RH bi prema drugim drzavama stran-
kama Protokola iz 1996. bila vezana iskljucivo odredbama Konvencije iz 1976.
kako je izmijenjena Protokolom iz 1996. bez obzira jesu li druge drZave stranke
Konvencije iz 1976 ili ne.

5.2. Primjena preSutnim prihvatom poviSenih iznosa ogranicenja

Nakon sto je Sud ispravno odlucio da je u pogledu dopustenosti osniva-
nja fonda ogranicene odgovornosti i njegove visine mjerodavan pravni izvor
Protokol iz 1996., postavilo se pitanje da li je Sud prilikom obrac¢una visine fon-
da ogranicene odgovornosti duzan primijeniti preSutnim prihvatom povisene
iznose iz Rezolucije 2012., unatoc¢ tome sto ista u RH nije sluzbeno objavljena?

Naime, prema gore navedenoj ustavnoj odredbi st. 1. ¢l. 141. koja odreduje
mjesto medunarodnih ugovora u pravnom poretku RH, medunarodni ugovori
su po pravnoj snazi iznad zakona, pod uvjetom da su stupili na snagu i da su
objavljeni. Objava se prvenstveno odnosi na konvencije, protokole i druge me-
dunarodne ugovore za koje se provodi poseban postupak potvrdivanja te dono-
si poseban akt o potvrdivanju ili pristupu, $to kod izmjena i dopuna putem pre-
Sutnog prihvata ve¢ potvrdenih medunarodnih ugovora nije potrebno provoditi
(unratified treatments). Kad predloZene izmjene stupe na snagu, drzave stranke
duzne su ih neposredno primjenjivati. Cak i da je RH izjavila protivljenje nave-
denom povisenje (a nije), to ne utjece na njezinu obvezu kao drzave stranke Pro-
tokola iz 1996. da ih primijeni, jer izmjene povisenih iznosa ogranicenja po stu-
panju na snagu obvezuje sve drzave stranke, pa i one koje se protive povisenju.*
Kako je u Protokolu iz 1996. postupak presutnog prihvata naveden kao model za
izmjenu iznosa ogranicenja odgovornosti brodara, RH je potvrdujuci navedeni
ugovor prihvatila i navedeni nacin izmjena i dopuna i obvezu njihove primje-
ne. Cinjenica da propustom nadleZnih tijela zaduZenih za izvrenje Protokola iz
1996. Rezolucija iz 2012. nije sluzbeno objavljena ne znaci da ju, u postupcima
ogranicenja odgovornosti, kada se radi o dvije drzave stranke Protokola iz 1996.,
hrvatski sudovi nisu duzni primjenjivati. RH nije otkazala Protokol iz 1996., pa
je kao drzava stranka istoga u obvezi primjenjivati povisene iznose iz Rezolucije
2012. neovisno o tome da li ju je sluzbeno objavila. Navedeno postupanje nije
protivno ustavnoj odredbi iz ¢l. 141. st. 1. o mjestu medunarodnih ugovora u
pravnom sustavu RH i Sud je ispravno odlucio kad je prilikom odredivanje vi-

¢ Misljenje Ministarstva pomorstva, prometa i infrastrukture Klasa 720-01/18-01/1, Ur.broj
530-04-2-1-2-18-2 od 24. 8. 2018., kojim potvrduje da RH nije izjavila prigovor (iz RjeSenja
Suda br. 9.R1-100/2018).
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sine fonda ograni¢ene odgovornosti primijenio presutnim prihvatom povisene
iznose. Da Sud nije tako postupio, odnosno da nije primijenio poviSene iznose
iz Rezolucije iz 2012., povrijedio bi nacelo pacta sund servanda, prema kojem su
drzave stranke ugovora duzne ugovor izvrsavati u dobroj vjeri.®® Pored toga, cl.
27. Becke konvencije izri¢ito navodi da se drzava stranka ne mozZe pozivati na
odredbe svog unutrasnjeg prava kako bi opravdala neizvrSenje medunarodnog
ugovora.

Medutim, opravdano je pitati kako ¢e hrvatski sudovi ili druga nadlezna
tijela znati za stupanje na snagu presutnim prihvatom izmjene ili dopune neke
IMO konvencije ili protokola.®® Tehnicki standardi IMO konvencija objavljuju
se donosenjem Tehnickih pravila u skladu s kojima priznata organizacija obav-
lja statutarnu certifikaciju brodova hrvatske drzavne pripadnosti.®” IMO rezo-
lucije kojima se povisuju iznosi opceg ili posebnog ogranicenje odgovornosti
po njihovu stupanju na snagu trebalo bi svakako objaviti, kao $to se objavljuju
datumi stupanju na snagu medunarodnih ugovora za koje je RH provela po-
stupak potvrdivanja ili pristupa. One u skladu s ¢l. 2. ZSIMU-a predstavljaju
medunarodne ugovore i nema zapreke da se u Narodnim novinama objave nji-
hovi tekstovi (poviSeni iznosi ogranicenje odgovornosti) s datumom stupanja
na snagu i obveze primjene od strane RH.® Na taj nacin izbjegle bi se sve dvojbe
ili eventualni sporovi oko primjene presutnim prihvatom povisenih iznosa. Tim
viSe $to i drugi medunarodni sustavi odgovornosti koji vezuju RH (odgovornost
za oneciscenje mora uljem, odgovornost za povrede tjelesnog integriteta putnika
i oStecenja njegove prtljage u pomorskom prijevozu) takoder predvidaju koriste-
nje presutnog prihvata za izmjene buducdih iznosa odgovornosti. Ipak, opreza
radi, sve podatke vezane za izmjene i dopune IMO konvencija treba provjeriti
na njihovim mreznim stranicama.

Za kraj valja upozoriti da je osim objave presutnim prihvatom povisenih
iznosa opceg ili posebnog ogranicenja odgovornosti, vrlo vazno po njihovu stu-
panju na snagu unijeti izmijenjene iznose u Pomorski zakonik. Time osigurava-
mo da se poviseni iznosi primjenjuju u svim slucajevima kada na ogranicenje

5 CL. 26. Becke konvencije.

% IMO je analizirajudi izvjesc¢a drzava o primjenama IMO konvencija i protokola kao i njihovih

izmjena i dopuna naglasio da drzave ¢esto nisu svjesne da su izmjene ili dopune stupile na

snagu, LEG 106/INF.3, 11 January 2019, Technical Cooperation Activities related to Mariti-

me Legislation (Research work undertaken by the IMO International Law Institute), str. 28.
7 Cl.5.st. 1. toc. 54. PZ-a.

% U skladu s odredbom ¢l. 33. ZSIMU-a mogu se objaviti i medunarodni akti koji nisu medu-

narodni ugovori.
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odgovornosti treba primijeniti odredbe PZ-a. PoviSeni iznosi opceg ogranicenja
koji su se na medunarodnoj razini poceli primjenjivati 8. lipnja 2015. uneseni su
u tekst PZ-a tek izmjenama i dopunama iz 2019.%
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Summary:

GENERAL LIMITATION OF SHIPOWNER'S LIABILITY:
AMOUNTS OF LIMITATION INCREASED BY TACIT
ACCEPTANCEAND THEIR APPLICATION IN
THE REPUBLIC OF CROATIA

The paper gives a brief overview of the amendments to the IMO Conventions through
the tacit acceptance procedure. The reason for writing this paper was the ruling of the
Commercial Court in Split pertaining to the establishment of the limitation of the liability
fund.

The operator of the m/s “STI POPLAR” (port of registry, flag and nationality of the
Marshall Islands) sought to limit its liability for damage to port property (installation)
caused by STI POPLAR at the Port of Ploce on 5 August 2018. The question arose as
to what limits of liability, under Croatian law, should be applied in this case — whether
the amounts prescribed by a national act or those prescribed by a relevant unification
instrument which is binding for the Republic of Croatia. The operator argued that the
limitation fund should be calculated according to the limits set out in Art. 391, para. 1(2)
of the Croatian Maritime Code (the amounts correspond to those in the 1996 Protocol to
the Convention on Limitation of Liability for Maritime Claims, 1976 (LLMC). The credi-
tors disagreed and argued that the limitation fund should be set up according to the limits
under the 1996 Protocol as increased by the tacit acceptance procedure, taking into acco-
unt that both the Marshall Islands and the Republic of Croatia are parties to the Protocol.

The limits of liability under the 1996 Protocol as increased by the Protocol’s tacit
acceptance procedure were recently raised by about 50%. The new limits, accepted under
the tacit acceptance procedure, were adopted by the IMO Resolution of 2012 effective
from 8 June 2015 and applied automatically in the States parties to the 1996 LLMC Pro-
tocol. Taking into account that this is a dispute with an international element, the court
accepted the allegations of the creditors and approved the establishment of the limitation
fund according to the new limits that came into force in June 2015 through the Protocol’s
tacit amendments procedure.

Keywords: tacit acceptance; unification; limitation of liability; international treaty;
publication.
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Konvencijom Ujedinjenih naroda o pravu mora iz 1982. nastojalo se stvoriti
cjelovit sustav pravnog uredenja prolaska tjesnacima. Ipak, rezim u tjesnacima
koji se nalaze na ulazu u zaljeve Cijim obalama vlada vise drZava, ni nakon stu-
panja na snagu Konvencije iz 1982. nije bez dvojbi. Kao ilustrativan namece se
primjer Kerckog tjesnaca i Azovskog mora. Pravni status ovih morskih prostora
zadobio je vecu pozornost medunarodne javnosti zbog dogadaja koji su se zbili 25.
studenog 2018., kada su vlasti Ruske Federacije sprijecile tri ukrajinska broda u
pokusaju prolaska Kerckim tjesnacem. Azovsko more dovoljno je siroko kako bi
u njemu, prema opcem reZimu postojali morski pojasevi u kojima vrijedi nacelo
slobode plovidbe. Nasuprot tome, obalne drzave, Ruska Federacija i Ukrajina za-
kljucile su 2003. Sporazum o suradnji u koristenju Azovskim morem i Kerckim
tiesnacem. Njime su Azovsko more i Kercki tjesnac proglaseni unutrasnjim mor-
skim vodama obalnih drZava pozivanjem na historijske razloge. Ruska Federacija
i Ukrajina su Sporazumom iz 2003. uredile pitanje plovidbe Azovskim morem i
Kerckim tjesnacem restriktivnije od odredbi o tranzitnom prolasku, koje bi bile pri-
mjenjive kao opce pravo. U radu se razmatra pravna dopustivost primjene reZima
sadrzanog u Sporazumu iz 2003. nasuprot opce primjenjivom reZimu tranzitnog
prolaska. Prikazuju se i pojedini aspekti prava i obveza brodova u prolasku prema
jednom i drugom rezimu, s obzirom na pozivanje Ruske Federacije i Ukrajine na
medusobno nepostivanje tih prava i obveza u reakcijama na dogadaje od 25. stu-
denog 2018. Na kraju, ponudeni su zakljucci o primjenjivom reZimu na plovidbu
Kerckim tjesnacem opcenito i u okolnostima navedenih dogadaja.

*  Boren Petrinec, mag. iur., e-mail: boren.petrinec@gmail.com.

* Leon Zganec-Braja, mag. iur., student poslijediplomskog doktorskog studija iz medu-
narodnog javnog i privatnog prava na Pravnom fakultetu Sveucilista u Zagrebu, e-mail:
leonzganecbrajsa@gmail.com.

Ovaj rad temelji se na radu nagradenom Rektorovom nagradom u akademskoj godini
2018./2019., izradenim pod mentorstvom prof. dr. sc. Maje Sersic.
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Kljucne rijeci: Kercki tjesnac; Azovsko more; zaljev; unutrasnje morske
vode; tranzitni prolazak.

1. UVOD

Plovidba tjesnacima vazna je komponenta odvijanja pomorskog prometa
jer su plovni putevi koji vode kroz njih cesto jedine prikladne poveznice izme-
du morskih prostora. Ostvarivanje sigurnog i neometanog prolaska tjesnacima
znacajno je za medunarodne ekonomske odnose, ali i za vojne potrebe i druge
oblike odvijanja pomorskog prometa. U tjesnacima, zbog njihovih geografskih
i politickih znacajki, moze do¢i do sukoba interesa drzava oko liberalnosti ili
restriktivnosti uvjeta pod kojima je moguce ploviti tjesnacem. Ovaj oblik ra-
zlike u pogledima na plovidbu tjesnacem posebice je relevantan u kontekstu
tjesnaca koji su dovoljno uski kako bi ih drzave koje vladaju njihovim obalama
mogle zatvoriti u teritorijalno more ili unutrasnje morske vode, odnosno poja-
seve pod suverenoscu, u kojima ne postoji sloboda plovidbe. Zbog toga, kako
bi pomirila stajaliSta obalnih drzava i potrebu neometanog odvijanja medu-
narodnog pomorskog prometa, Konvencija Ujedinjenih naroda o pravu mora
je za takve uske tjesnace, najvaZznije za medunarodnu plovidbu, predvidjela
rezim liberalnog tranzitnog prolaska pod odredenim uvjetima. Ipak, situacija
je u nekim tjesnacima ostala dvojbena Sto, uz nekonzistentnu praksu drzava
i postojanje napetosti izmedu njih, moZe rezultirati nejasno¢ama oko rezima
koji ¢e se primjenjivati u takvim tjesnacima. Posebno je to vazno glede tjesnaca
¢ijim obalama vlada viSe drzava, odnosno koji vode prema zaljevima ili zatvo-
renim morima. Ilustrativnim se namece primjer Kerckog tjesnaca, koji spaja
Azovsko i Crno more, posebice u svjetlu recentnih narusenih odnosa izmedu
Ruske Federacije i Ukrajine. Osim opcenitih dvojbi iz podrucja prava mora ve-
zanih uz status morskih voda u Kerckom tjesnacu i Azovskom moru te rezima
plovidbe koji ¢e se u njima primjenjivati, situaciju u tim morskim prostorima
kompleksnijim je ucinilo nekoliko dogadaja koji utjecu na odnose Ruske Fe-
deracije i Ukrajine. Izmedu njih isticu se aneksija poluotoka Krima od Ruske
Federacije,?sukobi u istocnoj Ukrajini, izgradnja mosta nad Kerckim tjesnacem

2 Nakon nemira, ruske vojne intervencije i provedenog referenduma, krimske vlasti su for-
malno zatrazile, a ruski parlament prihvatio, pristup Krima Ruskoj Federaciji, u kojoj on
¢ini dva federalna subjekta. Iako detaljna analiza pitanja medunarodnopravne dopustivo-
sti ovih ¢ina prelazi okvire ovoga rada, on je u medunarodnoj zajednici naiSao na gotovo
univerzalnu osudu, kao medunarodno protupravni ¢in aneksije. Vise o kontekstu doga-
daja koji su doveli do aneksije: Bebler, Anton, Crimea and the Russian-Ukranian Conflict,
Romanian Journal of European Affairs, sv. 15, br. 1, 2015, str. 35-53.
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i, konacno, zabrana prolaska trima ukrajinskim drzavnim brodovima, a koja je
neposredan povod ovome radu.

Konkretno, incident koji je izazvao medunarodnu pozornost i povod je ovo-
me radu, zbio se u ranojutarnjim satima 25. studenog 2018. Tri ukrajinska broda,
dvije topovnjace i jedan remorker, plovili su iz luke Odesa prema luci Mariupol u
Azovskom moru. Na ulazu u Kercki tjesnac zaustavili su ih brodovi ruske Obal-
ne straze, koji su stacionirani u luci Ker¢ na poluotoku Krimu, odakle nadziru
plovidbu Kerckim tjesnacem. Naredeno im je slijedenje uputa peljara, koji su ih
trebali provesti kroz tjesnac, na $to su se, prema ruskim tvrdnjama, ukrajinske po-
sade oglusile.> Nadalje, ruske su vlasti u priop¢enjima koja su uslijedila, u kojima
su iznijeli svoju verziju dogadaja, ustvrdile kako su ukrajinski brodovi, umjesto
slijedenja uputa ruskih peljara, protupravno nastavili plovidbu te usli u rusko te-
ritorijalno more, izvodeci za plovidbu tjesnacem opasne manevre.* Reakcija ru-
skih vlasti bila je poku3aj sprjecavanja ulaska ukrajinskih brodova dublje u tjesnac.
Prva konkretna akcija u tom smislu bio je sudar broda ruske obalne straZze “Don” s
ukrajinskim remorkerom ”Jani Kapu” .’ Iako dinamika daljnje konfrontacije izme-
du ukrajinskih i ruskih brodova nije sasvim jasna te je svaka strana objavila svoju
verziju dogadaja, sigurno je kako su incidentni dogadaji nastavljeni kasnije posli-
jepodne istoga dana, kada su ruski brodovi zapoceli progon ukrajinskih brodova.
Tijekom progona ruski su brodovi upotrijebili silu® te je sukob kulminirao ruskim
uspostavljanjem kontrole nad ukrajinskim brodovima, koji su pod ruskim nadzo-
rom otplovili u krimsku luku Ker¢.” Istovremeno, ukrajinske su posade zajedno
sa svojim brodovima prebacene u Ker¢, gdje se od tada nalaze, te su ruske vlasti
najavile kako ¢e protiv njih pokrenuti kaznene postupke.® Postoje i razli¢iti navodi
o broju ranjenih ukrajinskih ¢lanova posade.’

> Vidjeti: https://www.washingtonpost.com/world/europe/russia-shrugs-off-western-pressu-

re-over-black-sea-incident-with-ukraine/2018/11/27/308a2df0-f245-11e8-99¢2-cfcabfcf610c_

story.html?noredirect=on&utm_term=.3797511ec187 (6. ozujka 2019.).

Vidjeti: https://www.rt.com/news/444853-russia-ukraine-ships-conflict/ (6. ozujka 2019.).

®  Vidjeti: https://www.gjiltalk.org/the-kerch-strait-incident-law-of-the-sea-or-law-of-naval-war-
fare/ (6. ozujka 2019.).

¢ Vidjeti: https://www.ejiltalk.org/the-kerch-strait-incident-law-of-the-sea-or-law-of-naval-war-
fare/ (6. ozujka 2019.).

7 Vidjeti: https://edition.cnn.com/2018/11/25/europe/russia-ukraine-kerch-strait-intl/index.html

(6. 0zujka 2019.).

Vidjeti: https://www.theguardian.com/world/2018/nov/27/kerch-strait-confrontation-what-

happened-ukrainian-russia-crimea (6. ozujka 2019.).

Kao i u drugim podacima o pojedinostima incidenta, izvjestaji koje su objavile Ruska Fe-

deracija i Ukrajina se razlikuju. Prema ruskom priopcenju ranjeno je troje, dok ukrajinska

strana navodi kako je ranjeno Sestero mornara, ¢lanova posade ukrajinskih brodova koji su
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Neke od ovih okolnosti upucuju na mogucnost ispreplitanja podsustava me-
dunarodnog prava mora i oruzanih sukoba u specificnom kontekstu Kerckog
tjesnaca i morskih prostora oko njega.’” Unato¢ tome, reakcije i postupci Ruske
Federacije i Ukrajine nakon incidenta upucuju na stav drzava da se ove doga-
daje treba sagledavati u kontekstu mirnodopskog medunarodnog prava mora."
Nadalje, kako su odnosi u Kerckom tjesnacu glede razgranicenja izmedu obal-
nih drzava bili nerijeSeni i prije pocetka napetosti koje su pratile dogadaje oko
aneksije Krima i posljedi¢nog uspostavljanja ruske vlasti na tom poluotoku, ovaj
incident otvara niz teorijskih pitanja glede vise instituta medunarodnog prava
mora. Izmedu njih, kao temeljno se namece pitanje o pravnom statusu morskih
voda u zaljevima ¢ijim obalama vlada viSe drzava. Naime, o odgovoru na pita-
nje mogu li obalne drZave u takvim zaljevima svojim sporazumima uredivati
status morskih voda te plovidbu njima izravno ovisi i odgovor na ista pitanja
glede tjesnaca na ulazu u te zaljeve. Konkretnije, hoce li se u ovim okolnosti-
ma primjenjivati op¢e medunarodno pravo mora ili obalne drzave mogu svojim
sporazumima uspostavljati partikularna uredenja. Ta se pitanja u radu razma-
traju i na opcenitoj razini zbog njihova znacaja za morske prostore obiljeZene
slicnim okolnostima.

sudjelovali u incidentu. Vidjeti o izvjeStajima strana: https://edition.cnn.com/2018/11/25/
europe/russia-ukraine-kerch-strait-intl/index.html (6. ozujka 2019.).

Ruska Federacija je tijekom nemira u Ukrajini viSe puta javno ocitovala svoju potporu se-
paratistickim pokretima na Krimu i u Donjecku i Luhansku. Osim toga, Vijece federacije,
gornji dom ruskoga federalnog parlamenta, odobrio je upotrebu ruskih oruzanih snaga
u operacijama potpore etnickim ruskim snagama u Ukrajini. Prema brojnim izvjestajima,
ruske vojne snage sudjelovale su u operacijama u Ukrajini, a Ruska Federacija je na razli-
¢ite nacine materijalno pruZzala potporu separatistickim snagama. Na podrudju poluotoka
Krima, nakon provedenog referenduma i sklapanja ugovora kojim Krim pristupa Ruskoj
Federaciji, ruske su vojne snage zauzele dotadasnje ukrajinske vojne objekte te usposta-
vile efektivnu kontrolu nad podru¢jem Krima. Svi ovi argumenti mogli bi ukazivati na
postojanje oruzanog sukoba izmedu dviju drzava ¢iji su brodovi sudjelovali u incidentu
koji je povod ovome radu. Vise o tome vidjeti u: Bebler, op. cit. (bilj. 2), str. 35-53.

1 Ruska Federacija u priopc¢enjima nakon dogadaja obrazlagala je svoje postupke tvrdnjama
da su ukrajinski brodovi protupravno usli u njezino teritorijalno more te odbijali uslu-
ge pilota. Vidjeti: http://tass.com/emergencies/1032402 (16. ozujka 2019.), http://tass.com/
world/1038081 (16. ozujka 2019.). S druge strane, Ukrajina je pred Medunarodnim sudom
za pravo mora zatrazila odredivanje privremenih mjera zbog navodnih ruskih krsenja
Konvencije Ujedinjenih naroda o pravu mora. Vidjeti: https://www.itlos.org/fileadmin/
itlos/documents/press_releases_english/PR_280_EN.pdf (23. travnja 2019.). Nakon odrza-
ne rasprave, u kojoj nisu sudjelovali predstavnici Ruske Federacije, sud je donio odluku
kojom je udovoljio zahtjevu Ukrajine te odredio hitnu repatrijaciju posada ukrajinskih
brodova. Kronologiju postupka, ¢ija detaljnija obrada prelazi okvire ovoga rada, vidjeti
na: https://www.itlos.org/cases/list-of-cases/case-no-26/#c4451 (5. svibnja 2020.).
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U tom smislu utvrduje se razlikovanje izmedu tipova tjesnaca prema mor-
skim pojasevima cije dijelove spajaju, a Sto je vazno s aspekta rezima prolaska
koji u njima vrijedi. S tim u vezi namece se i opcenito pitanje statusa morskih
voda u zaljevima ¢ijim obalama vlada vise od jedne drzave, koji je u meduna-
rodnom pravu sporan. U okviru moguc¢nosti sporazumnog uredenja ove vrste
plovidbe prikazuju se i specificni slucajevi historijskih zaljeva, odnosno histo-
rijskih razloga kao argumentacije koji se u nekim slucajevima, medu kojima je
i onaj Kerckog tjesnaca i Azovskog mora, pojavljuje kao obrazloZenje za takve
postupke drZava. S obzirom na to kako primjeri takvog partikularnog uredenja
u medunarodnom pravu nisu zadobili opcenito priznanje, razmatra se i rezim
tranzitnog prolaska. Taj rezim, naime, prema Konvenciji Ujedinjenih naroda
o pravu mora, uspostavljen je u tjesnacima koji povezuju dva dijela morskog
prostora u kojima postoji sloboda plovidbe, a kakav je i Kercki tjesnac, ako se
prihvati stajaliSte kako sporazumno uredenje ovih pitanja nije prihvaceno u me-
dunarodnome pravu. Konkretnije, analiziraju se pojedina pitanja o provedbi
tranzitnog prolaska u specifi¢cnim hidrografskim uvjetima Kerckog i sli¢nih tje-
snaca. U obje mogucnosti pokusava se oblikovati i prikaz primjene tih reZima na
zabranu prolaska ukrajinskim drzavnim brodovima Kerckim tjesnacem, a koja
je bila neposredan povod ovome radu. Na kraju, u zakljucku ¢e se pokusati dati
odgovor na pitanje moZe li se ipak prikloniti sporazumnom uredenju plovidbe
u Kerckom tjesnacu i drugim sliénim morskim prostorima ili oni ostaju u opéem
rezimu tranzitnoga prolaska.

2. KERCKITJESNACKAO ULAZ UUNUTRASNJE MORSKE VODE
OBALNIH DRZAVA

2.1. Morski prostori koje povezuje Kercki tjesnac

S juzne strane Kerckog tjesnaca, odnosno na njegovom juznom izlazu kod
Rta Kiz — Aul i Zelezni rog, nastavlja se prostor Crnog mora u kojem nedvoj-
beno, nakon pojasa teritorijalnog mora koje se neposredno nadovezuje na rub
tjesnaca, postoje iskljucivi gospodarski pojasevi ili otvoreno more. Dakle, na
juznoj strani Kerckog tjesnaca postoje uvjeti za ispunjavanje kriterija koji tra-
Zi postojanje otvorenog mora ili isklju¢ivog gospodarskog pojasa. Na sjevernoj
strani Kerckog tjesnaca, a na kojoj je Azovsko more, situacija je nesto slozeni-
ja. Naime, Azovsko se more moZe smatrati zatvorenim morem u smislu ¢lanka
122. Konvencije Ujedinjenih naroda o pravu mora iz 1982. (u daljnjem tekstu:
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Konvencija).”? To obalnim drzavama daje temeljem sljedeceg, 123. ¢lanka Kon-
vencije, ovlasti u sklapanju sporazuma o suradnji glede nekih pitanja,' te ih po-
tice na zakljucivanje posebnih medunarodnih ugovora."*Medu pitanjima koja
se mogu detaljnije urediti sporazumima ne spominje se uredenje pitanja plovid-
be. Iako lista iz ¢lanka 123. Konvencije nije taksativna, moZe se zakljuciti kako se
zbog nesmetanog odvijanja plovidbe to pitanje nastoji rijesiti opéim pravilima ili
partikularnim koja ne odstupaju od op¢ih nego ih razraduju.

U tom je smislu ujedno vazno napomenuti kako je povijesno, u vrijeme po-
stojanja Sovjetskog saveza, upravo na juznom izlazu iz Kerckog tjesnaca bila
granica unutrasnjih morskih voda, odnosno polazna crta kojom je cjelina Azov-
skog mora bila obuhvacena.'”” Naime, u to je vrijeme Azovsko more nedvojbeno
zadovoljavalo uvjete za zatvaranje polaznim crtama kao zaljev,'® prema odred-
bama Konvencije o teritorijalnom moru i vanjskom pojasu iz 1958." 1z toga
proizlazi kako, u vrijeme kada je Sovjetski Savez bio jedina obalna drzava na
Azovskom moru, Kercki tjesnac nije povezivao dijelove otvorenog mora, ve¢
otvoreno more i unutrasnje morske vode. Prema obicajnopravnim kriterijima
nije se mogao smatrati medunarodnim, odnosno otvorenim za medunarodnu

12 Konvencija Ujedinjenih naroda o pravu mora, Narodne novine — Medunarodni ugovori,
br. 9, 2000. Prijevod veceg dijela Konvencije na hrvatski dostupan je i u: Lapas, Davo-
rin, éoéié, Trpimir M. (ur.), Medunarodno javno pravo: izbor dokumenata, Zagreb, 2005., str.
124-253. Ruska Federacija postala je strankom Konvencije temeljem ratifikacije 12. ozujka
1997., a Ukrajina 26. srpnja 1999.

Obalne drzave u zatvorenim morima, prema Konvenciji, imaju ovlast sklapanja poseb-
nih sporazuma u podrudjima: uskladivanja gospodarenjem, o¢uvanjem, istrazivanjem i
iskoriStavanjem zivih bogatstava mora, uskladivanja ostvarivanja svojih prava i ispunja-
vanja svojih duznosti glede zastite i ocuvanja morskog okolisa, uskladivanja svoje politike
znanstvenog istrazivanja i — gdje je to primjereno — poduzimanja zajednickih programa
znanstvenog istrazivanja toga podrudja te pozivanja, na odgovarajuci nacin, druge zain-
teresirane drzave ili medunarodne organizacije na suradnju s njima u provedbi odredaba
¢lanka 123. Konvencije.

Darby, Joseph J., Soviet Doctrine of the Closed Sea, San Diego Law Review, sv. 23, br. 685,
1986., str. 697.

15 Skaridov, Alexander, The Sea of Azov and the Kerch Straits, u: Carron, David D., Oral,
Nilufer (ur.), Navigating straits, Leiden/Boston, 2014., str. 221.

16 Naime, ulaz u Azovsko more kroz Kercki tjesnac nigdje nije Siri od 14 kilometara (7,6
morskih milja), a $to je manje od 24 milje, Sto je najveca dopustena Sirina ulaza. Povrsina
Azovskog mora znatno je ve¢a od minimalne trazene, a Sovjetski je Savez bio jedina obal-
na drzava, ¢ime su ispunjeni svi potrebni uvijeti.

Clanak 7. Konvencije o teritorijalnom moru i vanjskom pojasu iz 1958. sadrZi pravila o
zatvaranju zaljeva ravnim polaznim crtama, a koja su sadrzajno jednaka onima iz ¢lanka
10. Konvencije iz 1982. Prijevod Konvencije iz 1958. dostupan je u: Narodne novine — Me-
dunarodni ugovori, br. 12, 1994.
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plovidbu, bilo u rezimu slobode plovidbe, bilo neskodljivog ili tranzitnog pro-
laska. Ovo shvacanje je u vrijeme postojanja Sovjetskog Saveza i ranije, Ruskog
Carstva, steklo priznanje i u pravnoj teoriji.'®
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Source: Andrii Klymenko, a maritime expert and the chief of the Black Sea News website

By Yuliana Romanyshyn, Kyiv Post

Slika 1. Prikaz stanja fakti¢ne kontrole morskih prostora u Azovskom moru
(izvor: KyivPost, www .kyivpost.com)

8 Jessup, Philip C., The Law of Territorial Waters and Maritime Jurisdiction, New York, 1927.,
str. 383, citirano prema: Skaridov, op. cit. (bilj. 15), str. 221 u bilj. 5; u tom smislu i: Gidel,
Gilbert, Le droit international public de la mer, Tome III, Paris, 1934., str. 625.
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2.2. Sporazum o suradnji u koristenju Azovskim morem i Kerckim tjesnacem
iz 2003.

Posljedica ovakvog povijesnog uredenja je mnogo manje jasna situacija u sa-
mom Azovskom moru nakon raspada Sovjetskog Saveza, uzevsi u obzir nastoja-
nja Ruske Federacije i Ukrajine koja su se kretala u smjeru nastavljanja tretiranja
Azovskog mora kao zaljeva u smislu medunarodnog prava, koji ¢e se podijeliti
izmedu dviju drzava i time biti potpuno izuzet iz dosega konvencijskih odredbi
o morskim pojasevima u kojima postoji sloboda plovidbe. Te su se tendencije
ocitovale u vodenju pregovora o uredenju drzavne granice u Azovskom moru
i Kerckom tjesnacu te koriStenju morskih voda u tom prostoru. Tijekom prego-
vora drzave su brojnim izjavama i priopéenjima ocitovale svoje pozicije, a dje-
lomicni rezultat pregovora bilo je sklapanje Sporazuma o suradnji u koriStenju
Azovskim morem i Kerckim tjesnacem izmedu Ruske Federacije s jedne, i Ukra-
jine, s druge strane, od 24. prosinca 2003. (u daljnjem tekstu: Sporazum)." Spo-
razumom nije rijeSeno najspornije pitanje, ono o razgranic¢enju Ruske Federacije
i Ukrajine, zbog ¢ega su pregovori nastavljeni i nakon sklapanja Sporazuma.”

Relativno kratak tekst Sporazuma, uz preambulu u kojoj se naglasava vaz-
nost Kerckog tjesnaca i Azovskog mora za strane Sporazuma, organiziran je u
svega pet clanaka. Tako su ¢lankom 1., stavkom 1., Azovsko more i Kercki tje-
snac proglaSeni unutrasnjim morskim vodama Ruske Federacije i Ukrajine, Sto

je opravdano pozivanjem na historijske razloge.” Drugi i treci stavak deklariraju

19 Skaridov, op. cit. (bilj. 15), str. 222; Izvornik sporazuma na ruskom jeziku dostupan je na:
http://www.fao.org/fishery/shared/faolextrans.jsp?xp_FAOLEX=LEX-FAOC045795&xp_
faoLexLang=E&xp_lang=en (9. ozujka 2019.). Uz potpisivanje Sporazuma predsjednici Ruske
Federacije i Ukrajine izdali su i zajednicku izjavu u kojoj uvelike ponavljaju sadrzaj sporazu-
ma. Izjava je na engleskom jeziku objavljena u: Law of the Sea Bulletin, br. 54, 2004., str. 131.

»  Tijekom pregovora 2007. je potpisan Protokol, a 2012. u sklopu sastanka predsjednika
Rusije i Ukrajine potpisana je zajednicka izjava, no ti su akti samo deklarirali namjeru
strana o nastavljanju pregovora i postizanju razgranicenja u Azovskom moru i Kerckom
tjesnacu. Vise u: ibid., str. 223; http://tass.com/archive/678698 (12. ozujka 2019.).

21 Skaridov smatra kako ova odredba ne moze biti tumacena kao ocitovanje volje kojim se
Kercki tjesnac i Azovsko more podvrgavaju institutu unutrasnjih morskih voda na nacin
na koji je on shvacen u Konvenciji i medunarodnom obicajnom pravu, ve¢ samo kao izjava
deklarativne naravi koja odrazava geografsku, ekonomsku, povijesnu i drugu situaciju.
Vidjeti: Skaridov, op. cit. (bilj. 15), str. 234. Ipak, ¢ini se kako ovaj stav ne moze biti pri-
hvacen jer su drzave, s jedne strane, konzistentno izrazavale namjeru nastavljanja treti-
ranja Kerckog tjesnaca i Azovskog mora kao unutrasnjih morskih voda nakon raspada
Sovjetskog Saveza, a s druge strane, Sporazumom su regulirale pitanje plovidbe Kerckim
tjesnacem na restriktivniji nacin od onog koji bi bio primjenjiv prema opéem medunarod-
nom pravu mora. To pokazuje njihovu namjeru tretiranja Kerckog tjesnaca kao morskog
prolaza izuzetog iz Konvencijskog rezima, $to je moguce samo ako se on shvaca dijelom
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volju drzava stranaka za sklapanjem posebnih sporazuma o razgranicenju i re-
guliranju plovidbe Azovskim morem i Kerckim tjesnacem. No, sporazumi ¢iji bi
predmet bio razgranicenje izmedu drZava stranaka u Azovskom moru i Kerc¢-
kom tjesnacu, unato¢ vodenju pregovora o tom pitanju, nikada nisu potpisani,
dok je plovidba djelomi¢no uredena samim Sporazumom u ¢lanku 2. Njime je
ureden specifi¢an rezim plovidbe Kerckim tjesnacem, a nadzor nad njime je po-
vjeren objema drzavama (detaljnije vidjeti infra pod 3.).

Clanak 3. je uvelike nacelne prirode te je oblikovan kao izraZavanje spremno-
sti drzava na suradnju u podrudjima ribolova i zastite morskog okolisa. Clan-
kom 4. pozivaju se stranke na mirno rjeSavanje pregovorima mogucih sporova u
vezi s predmetom Sporazuma, no njime nije predviden nikakav razradeniji su-
stav rjeSavanja sporova. Drugim rije¢ima, Sporazumom nije unaprijed previden
forum kojem bi se spor, koji nije moguce rijesiti pregovorima izmedu stranaka,
mogao povijeriti na rjeSavanje, vec je bilo kakvo daljnje postupanje prepusteno
dogovoru izmedu stranaka Sporazuma. Clanak 5. sadrzi odredbu o stupanju na
snagu Sporazuma, za Sto su potrebne ratifikacije obiju njegovih potpisnica, Sto
je i ucinjeno ubrzo nakon potpisivanja.*

Ipak, Sporazumom nije rijeSeno pravno najspornije pitanje pregovora, ono o
granici u Azovskom moru i, uopce, o rezimu kojem ¢e biti podvrgnuti pojedini
dijelovi Azovskog mora.” S tim u vezi, posebno je sporan rezim Azovskog mora
kao zaljeva podijeljenog izmedu dviju drZava nakon raspada Sovjetskog Saveza,
u kojem kontekstu se pojavljuje nekoliko dvojbi. Naime, za postojanja Sovjetskog
Saveza Azovsko je more zadovoljavalo uvjete za zatvaranje zaljeva ravnim po-
laznim crtama u unutrasnje morske vode prema ¢lanku 7. Konvencije o teritori-
jalnom moru i vanjskom pojasu iz 1958., odnosno ¢lanku 10. Konvencije iz 1982.
Osim matematickih kriterija o Sirini ulaza i povrsini zaljeva, koji su nepromjenjivi,
kako bi se zaljev mogao smatrati unutrasnjim morskim vodama, cijelom njego-
vom obalom mora vladati jedna drZava. Nakon raspada Sovjetskog Saveza taj kri-
terij viSe nije bio zadovoljen te se postavlja pitanje je li time, odnosno samim ¢inom
raspada i sukcesije koji za posljedicu imaju okolnosti u kojima vise drzava vlada
odredenim dijelovima obale, doslo do promjene statusa morskog prostora koji je
do tada zadovoljavao kriterije koje Konvencija postavlja za zaljeve.

unutrasnjih morskih voda. Zbog toga je u ovom radu prihvaden stav kako su se Ruska
Federacija i Ukrajina Sporazumom odredile prema Kerc¢kom tjesnacu i Azovskom moru
kao unutrasnjim morskim vodama u pravnom smislu.

2 Ruska Federacija ratificirala je Sporazum 22. travnja 2004., a Ukrajina 5. svibnja 2004., ¢ime

je Sporazum stupio na snagu.
% Skaridov, op. cit. (bilj. 15), str. 222.
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Drugo bitno pitanje povezano s eventualnim zadrzavanjem statusa unutras-
njih morskih voda u morskim prostorima koji su predmet ovoga rada je raz-
granicenje drzava, odnosno je li ono nuzno ili je moguce zajednic¢ko upravljanje
tim prostorima, odnosno neki oblik kondominija ili koimperija* u upravljanju
Azovskim morem i Kerckim tjesnacem. U vezi s time, vracajuci se okolnostima
slucaja s pocetka ovoga rada, postavlja se i pitanje ovlasti obalnih drzava u ure-
denju plovidbe i, posebno, nadzora nad tako uspostavljenim rezimom. Sva ova
pitanja zahtijevaju temeljitiju razradu.

2.3. Moze li zaljev zadrzati status unutrasnjih morskih voda?

Mogucnost zadrzavanja statusa unutrasnjih morskih voda za zaljev koji za-
dovoljava matematicke kriterije, ali viSe nije okruzen iskljuc¢ivo obalama kojima
vlada jedna drzava, pitanje je interpretacije odredaba Konvencija iz 1958., odno-
sno 1982. o zatvaranju zaljeva polaznim crtama. Naime, ve¢ temeljem jednostav-
nog Citanja odredbi ¢lanka 10. Konvencije® i njihove leksicke interpretacije, ¢ini
se kako je uvjet da bi zaljev bio dijelom unutrasnjih morskih voda vlast jedne
drzave nad cjelinom njegovih obala. Tako Konvencija u ¢lanku 10. odreduje:

”Ovaj se ¢lanak odnosi samo na zaljeve kojih obale pripadaju jednoj drzavi.”

Medutim, dvojba se pojavljuje u primjeni pravila o zaljevima iz Konvencije
u specifi¢noj situaciji kada je neki zaljev prethodno bio zatvoren ravnom pola-
znom crtom i time bio dijelom unutrasnjih morskih voda drzave koja je do ne-
kog trenutka vladala cijelim njegovim obalama, no ta je drzava prestala postojati
te su njezine sljednice na obalama zaljeva dvije ili viSe drzava. Jo$ specifi¢nije,
postavlja se pitanje je li samim nastupom te ¢injenice doslo do promjene u statu-
su takvog zaljeva, s obzirom na ¢injenicu kako su unutrasnje morske vode, jed-
nom kada su uspostavljene, dio drzavnog podrudja najuze povezan s kopnom te
se na njih primjenjuju druga pravila, ona o sukcesiji glede drzavnog podrudja na
kopnu. Upravo je ovo slucaj s prostorom Azovskog mora i Kerckog tjesnaca jer
su Ruska Federacija i Ukrajina kao obalne drzave Sporazumom i drugim svojim
#  Jako ne postoji medunarodnopravni akt koji bi na opéenitoj razini pravno oblikovao defi-
niciju kondominija ili koimperija, u teoriji je prihvaceno kako kondominij znaci postojanje
zajednickog suvereniteta dviju ili viSe drzava nad nekim podrudjem. Tako, na primjer,
Rossi, Christopher R., Jura Novit Curia? Condominium in the Gulf of Fonseca and the

”Local Illusion” of a Pluri-State Bay, Houston Journal of International Law, sv. 37, br. 3, 2015,
str. 796.

S cime je sukladna i odredba iz Konvencije o teritorijalnom moru i vanjskom pojasu iz

1958. Stoga se u nastavku rada poziva na stavove izrazene u vezi s odredbama obiju Kon-
vencija, iako se raspravlja samo o onoj iz 1982.
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ocitovanjima volje izrazavale stav kako je to podrudje ostalo u rezimu unutras-
njih morskih voda, neovisno o raspadu Sovjetskog Saveza koji je do tada vladao
nad cjelinom njihovih obala.

Arqumentum a contrario ¢lanka 10. Konvencije dolazi se do zaklju¢ka kako ta
odredba, osim $to postavlja pozitivno pravilo, odnosno pretpostavku za zatvaranje
nekog zaljeva u unutrasnje morske vode, postavlja i negativno formulirano pravilo,
odnosno zabranjuje dvjema ili ve¢em broju drzava koje vladaju dijelovima obala
nekog zaljeva zatvaranje takvog zaljeva ravnim polaznim crtama.” Ovu interpreta-
ciju moguce je kao konzistentno formulirane postavke pronaciiu stavovima drzava
izrazenim tijekom pripremih radova na Konvenciji” i u teorijskim razmatranjima
prije kodifikacije pravila o zaljevima.*® Ona polazi od nekoliko temeljnih razloga
koji se mogu svesti na narav drzavnih granica na moru,” koja je razlicita od onih na
kopnu, jer utjece na prava trecih, prvenstveno u domeni plovidbe.

Polaze¢i od nacelne premise prema kojoj bi, kada bi se dopustilo takvo za-
tvaranje zaljeva, drZave mogle u odredenim situacijama svojim sporazumima
isklju¢ivati od medunarodne plovidbe odredene plovne puteve koji se nalaze
upravo u ovakvim zaljevima. Maksimalizacijom svojih zahtjeva drzave bi mogle
izigravati svrhu konvencijske odredbe, koja je usmjerena na pruzanje moguc-
nosti zatvaranja u unutrasnje morske vode zaljeva od strane pojedine drzave s
¢ijim je kopnenim podrucdjem taj zaljev u najuzoj vezi.** U situaciji u kojoj vise dr-
zava vlada nad dijelom obale zaljeva, zaljev barem potencijalno sluZi interesima
svih tih drzava, kao i onih drzava koje putem plovidbe ili na drugi nacin ostva-
ruju komunikaciju s obalnim drzavama kroz morske vode zaljeva ili imaju inte-
res u nekom drugom obliku iskoriStavanja onog dijela zaljeva koji ostaje izvan

% Degan, Vladimir-Duro, Consolidation of Legal Principles on Maritime Delimitation: Im-
plications for the Dispute between Slovenia and Croatia in the North Adriatic, Chinese
Journal of International Law, sv. 6, br. 3, 2007, str. 626.

Za stavove tijekom rada na Konvenciji iz 1982. vidjeti: Nordquist, Myron H., Nandan,
Satya N., Rosenne, Shabtai, United Nations Convention on the Law of the Sea 1982: A Commen-
tary, Volume II, Dordrecht/Boston/London, 2003., str 116-117. Ovaj je stav, primjerice, u
kontekstu razgranicenja u zaljevima cijim obalama vladaju dvije ili viSe drzava i neposto-
janja konzistentne prakse o tom pitanju moguce naci u primjedbama drzava Komisiji za
medunarodno pravo danima 1953., kada je Komisija radila na kodifikaciji prava mora.
Vidjeti, primjerice, stavove Ujedinjene Kraljevine ili Sjedinjenih Americkih Drzava u: Do-
kument A/CN.4/71 i ADD.1-2, Yearbook of the International Law Commission, sv. 11, 1953., str.
84-85, 87.

% Gidel, op. cit. (bilj. 18), str. 601.

2 Fitzmaurice, Gerald, Some Results of the Geneva Conference on the Law of the Sea, The
International and Comparative Law Quarterly, sv. 8, br. 1, 1959., str. 82-83.

¥ Nordquist ef al., op. cit. (bilj. 27), str. 105.
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pojaseva pod suverenosc¢u obalnih drzava.*! To moze postati vrlo problemati¢no
i predstavljati izvor napetosti koje mogu eskalirati u sukobe izmedu tih drzava,
a Sto, izmedu ostalog, pokazuje i primjer recentnih odnosa Rusije i Ukrajine u
Kerckom tjesnacu. Stoga, slijedom iznesenih argumenata i interpretacije ¢lanka
10. Konvencije kao pravila koje istovremeno ne dopusta dvjema ili ve¢em broju
drzava takvo zatvaranje ili odrzavanje ovog reZima, Kercki tjesnac i Azovsko
more nakon raspada Sovjetskog Saveza viSe ne zadovoljavaju ove uvjete i ne
mogu se smatrati unutrasnjim morskim vodama.

S druge strane, Konvencija ne sadrzi izricitu pozitivhu odredbu o morskim
prostorima koji zadovoljavaju matematicke kriterije za zatvaranje ravnim po-
laznim crtama, a ¢ijim obalama vladaju dvije ili vise drzava. Zbog izostanka
regulacije tog pitanja moze se ¢initi plauzibilnom i interpretacija koja polazi od
premise kako se sustavnim tumacenjem odredbe ¢lanka 10. Konvencije, zajedno
s ¢injenicom postojanja pravne praznine u Konvenciji u odnosu na ovaj tip zalje-
va, moze doci do zakljucka kako op¢im medunarodnim pravom, kodificiranim
u Konvenciji, nije zabranjeno sporazumno zatvaranje ovakvih zaljeva ravnim
polaznim crtama kao unutrasnjih morskih voda. Ovakav se stav moZe pronaci
i u stavovima formuliranima u teoriji medunarodnog prava prije Konvencije iz
1982.%2, osobito ako je u nekom duljem povijesnom razdoblju obalama zaljeva
vladala jedna drZava te je on bio dio njezinih unutradnjih morskih voda.*

Iako postoje formulirani stavovi drZava, kao sto je prikazano ranije, o tome
kako c¢lanak 10. zabranjuje zatvaranje u unutrasnje morske vode zaljeva ovog
tipa, u praksi drzava postoji nekoliko sporazuma koji odrazavaju suprotno shva-
¢anje. Rije¢ je o medunarodnim ugovorima izmedu obalnih drzava odredenog
morskog prostora koji se u geografskom smislu moze smatrati zaljevom te ispu-
njava matematicke kriterije iz Konvencije, o zatvaranju takvih morskih prostora
u unutrasnje morske vode. Primjerice, ovakvi ugovori postoje izmedu Brazila i
Francuske o Zaljevu Oyapock?* ili Tanzanije i Mozambika o Zaljevu Ruvuma®.

3 Ovi dijelovi zaljeva, prema Konvenciji i opéem medunarodnom pravu mora, bit ¢e u re-
zimu otvorenog mora ili iskljucivog gospodarskog pojasa, sto tre¢im drzavama ostavlja
mnogo Sira prava u nizu podrucja poput ribolova, polaganja kabela i cjevovoda, znanstve-
nog istrazivanja i drugih.

2 Strohl, Mitchell P., The International Law of Bays, The Hague, 1963., str. 374, 405.

% Karagiannis, Syméon, La succession d’Etats et le droit de la mer. Les zones maritimes de
I'Etat successeur, Revue belge de droit international, sv. 39, br. 2, 2006., str. 471.

*  Ugovor izmedu Federalne Republike Brazila i Francuske Republike od 30. sijecnja 1981. Tekst

ugovora u francuskom izvorniku dostupan je u: UNTS, sv. 1340, br. 22476, 1983, str. 6-7.

Ugovor izmedu Vlade Ujedinjene Republike Tanzanije i Vlade Narodne Republike Mozambi-

ka od 28. prosinca 1988. Tekst ugovora u engleskom izvorniku dostupan na: https://www.
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Dakle, ¢ini se da u partikularnom medunarodnom pravu postoji naznaka
razvoja prakse i namjere drzava izraZene u medunarodnim ugovorima izmedu
drzava koje vladaju obalama, usmjerenih na zatvaranje takvih zaljeva u unu-
trasnje morske vode. Time, s obzirom na pravnu narav unutrasnjih morskih
voda, uredenje pojedinih rezima u tim morskim prostorima glede, primjerice,
plovidbe, ribolova, znanstvenog istrazivanja i drugih nacina koristenja tih pro-
stora prestaje biti predmetom konvencijskog sustava ili opéeg medunarodnog
prava mora i ulazi u domenu njihovih dvostranih odnosa.* Razloge za takav
stav obalnih drZava koji, barem kada je bio formuliran u pojedinim dvostranim
ugovorima nije naiSao na znacajniji otpor medunarodne zajednice, treba traziti
u okolnosti Sto koristenje takvih zaljeva u stvarnosti dira, barem u premocnoj
vecini zamislivih situacija, iskljucivo ili dominantno u interese obalnih drzava.?”

Navedeni primjeri koji ukazuju na postojanje prakse drzava o zatvaranju
ravnim polaznim crtama zaljeva ¢ijim obalama vladaju dvije drZave, bili su do-
datan argument nekim zakljuc¢cima prema kojima Konvencija nije rijeSila spe-
cifine slucajeve ovakvih morskih prostora, odnosno nije zabranila zatvaranje
u unutras$nje morske vode zaljeva obalama kojih vlada viSe drzava. Siromasna
praksa drzava ukazuje i na to kako su eventualno postojeca obicajnopravna pra-
vila 0 ovom pitanju dvojbena.*® Na obalama Azovskog mora nalaze se iskljucivo
ruske i ukrajinske luke te je, u smislu medunarodne plovidbe, jedina prakti¢no
moguca situacija plovidba prema nekoj od tih luka. Medutim, zamisliva je i si-

un.org/Depts/los/LEGISLATIONANDTREATIES/PDFFILES/TREATIES/TZA-MOZ1988TM.
PDF (12. ozujka 2019.).

% Konzistentno s ovim, Konvencija ne sadrzi odredbe o razgranicenju unutrasnjih morskih
voda; Bardonnet, Daniel, Frontieres terrestres et frontieres maritimes, Annuaire francais de
droit international, sv. 35, 1989., str. 40.

% U tom smislu i: Strohl, op. cit. (bilj. 32), str. 374; Scovazzi, Tulio, Bays and Straight Baseli-
nes in the Mediterranian, Oceans Development and International Law, sv. 19, 1988., str. 404.
Zaista, obalne drzave u pravilu imaju najvedi interes i najuZe su povezane s vodama u
zaljevu. No, u nizu je situacija ipak zamislivo kako bi zatvaranje zaljeva u morski pojas
pod isklju¢ivom jurisdikcijom obalnih drzava moglo iskljuciti tre¢e drzave iz ostvarivanja
nekih legitimnih interesa na podrudju iskoriStavanja tog dijela mora. Osobito ako bi u
suprotnom u zaljevu ostao pojas otvorenog mora, gdje postoji sloboda plovidbe, ribolova,
polaganja kabela i cjevovoda i ostale slobode prema Konvenciji, ili isklju¢ivog gospodar-
skog pojasa, u kojem su suverena prava obalne drzave ograni¢ena u mnogim aspektima.

% Tako: Verzijl, J. H., International Law in Historical Perspective. Part VIL. Succession, Leiden,
1974., str. 329; Churchill, R. R., Lowe, A. V., The Law of the Sea, Manchester, 1999., str.
45-46;, Symmons, Clive R., The Maritime Border Areas of Ireland, North and South: An
Assessment of Present Jurisdictional Ambiguities and International Precedents Relating
to Delimitation of ‘Border Bays’, The International Journal of Marine and Coastal Law, sv. 24,
br. 3, str. 466.
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tuacija plovidbe koja nema za cilj uplovljavanje u neku od luka, ve¢ neku drugu
aktivnost koja bi bila dopustena u onom dijelu Azovskog mora koji, kada ono ne
bi bilo zatvoreno na ovaj nacin, ne bi ulazio u pojaseve pod suverenosc¢u obalnih
drzava (vidjeti infra pod 4.1.1).

Nadalje, Ruska Federacija i Ukrajina postupile su na opisani nacin i sklo-
pile Sporazum kojim se Azovsko more i Kercki tjesnac izrijekom proglasavaju
unutrasnjim morskim vodama, unatoc izostanku dogovora o razgranicenju. Pri
tome one su svoju tvrdnju uvelike, kako to pokazuju i preambula i formulaci-
ja ¢lanka 1. Sporazuma, utemeljile na historijskim razlozima, a i druge drzave
posezu za tom argumentacijom prilikom sklapanja ovakvih ugovora.* Ova ar-
gumentacija koristena je prilikom opravdavanja sklapanja ugovora kojima se
zaljevi ¢ijim obalama vlada vise drzava zatvaraju u unutrasnje morske vode.
Osim toga, kao sto je prikazano u ovom odlomku, postoje razli¢iti stavovi i shva-
¢anja o mogucnosti zatvaranja zaljeva koji zadovoljavaju matematicke kriterije
iz clanka 10. Konvencije ravnim polaznim crtama kada njihovim obalama vlada
viSe drzava. To je potpomognuto odredbom clanka 10. stavka 6. Konvencije, u
kojem se iz njezina opsega regulacije izrijekom iskljucuju historijski zaljevi.*’ Iz
tih razloga potrebno se detaljnije osvrnuti na ulogu historijske argumentacije u
ovakvim slucajevima.

¥ Primjerice, Peru i Ekvador u svojoj Zajednickoj deklaraciji o priznanju zaljeva Guayaquil

kao historijskog zaljeva iz 2012. na viSe mjesta izricito izjavljuju kako morske vode zaljeva
Guayaquil historijski pripadaju dvjema obalnim drzavama. Tekst Zajednicke Deklaracije
iz 2012. u engleskom prijevodu dostupan je na: https://www.un.org/Depts/los/LEGISLA-
TIONANDTREATIES/PDFFILES/TREATIES/ECU_PER_1617143(E).pdf (12. ozujka 2019.).
Ekvador je sli¢no postupio i ranije, prilikom razgranicenja s Kolumbijom 1975., kada je za-
htjev za zatvaranjem morskog prostora izmedu dviju zemalja temeljen na historijskim ra-
zlozima, o ¢emu vise: Scovazzi, Tulio, Bays and Deeply Indented Coastlines: The Practice
of South American States, Ocean Developement and International Law, sv. 26, br. 2, 1995,, str.
166-167. Oba ova zahtjeva izazvala su prijepore u medunarodnopravnoj teoriji i praksi.

4 Pri tome, Konvencija ne nudi definiciju tog pojma, niti postavlja kriterije prema kojima bi

se neki zaljev mogao smatrati historijskim.
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2.4. Tvrdnje obalnih drzava o historijskom naslovu* i mogucnost kondominija

Osim shvacanja o zadrzavanju rezima unutrasnjih morskih voda u Azov-
skom moru i Kerckom tjesnacu kakvo je implicitno sadrZano u Sporazumu, a
koje je teorijski i prakti¢no sporno, argumentacija Ruske Federacije i Ukrajine u
opravdavanju namjere zatvaranja Azovskog mora polaznim crtama te podjele
tog morskog prostora kao unutrasnjih morskih voda dviju drzava dodatno se te-
meljila na historijskom naslovu, odnosno tvrdnji iz ¢lanka 1. Sporazuma kako ti
morski prostori historijski predstavljaju unutrasnje morske vode. Tijekom svoga
postojanja Sovjetski Savez je tretirao Azovsko more kao zaljev, no nakon raspa-
da te drzave vise nije samo jedna drzava bila obalna, ¢ime su prestali biti ispu-
njeni uvjeti za podvrgavanje Azovskog mora rezimu zaljeva prema uvjetima iz
Konvencija iz 1958. i 1982. Pa ipak, obalne drzave sljednice smatrale su kako su
ispunjeni uvjeti za nastavak tretiranja Azovskog mora kao zaljeva, pravdajudi to
historijskim razlozima.

Pri tome, povijesne i geografske okolnosti podsjecaju na one u zaljevu Fonse-
ca, uz bitnu razliku kako rezim uspostavljen u tom zaljevu nije utemeljen na in-
stitutu unutrasnjih morskih voda, vec je rezim sui generis temeljen na presudi Me-
dunarodnoga suda.” Naime, zaljev Fonseca takoder je bio predmetom sukcesije
nakon raspada Srednjoamericke Federacije 1841., a njegovim obalama vladaju tri
drzave, El Salvador, Honduras i Nikaragva. Pravni status zaljeva Fonseca razma-
tran je u postupku pred Medunarodnim sudom u Sporu o granicama na kopnu,

# U ovom kontekstu razlikuju se pojmovi historijski zaljevi, historijske vode i historijski

naslov. Nepostojanje kodifikacije koja bi sadrzavala definiciju ovih pojmova, koji se pojav-
ljuju i koriste u medunarodnopravnoj teoriji i praksi, otezava njihovo jasno razgranicenje.
Ipak, u teoriji postoje prijedlozi prema kojima bi izraz historijski zaljev obuhvacao one za-
ljeve kojima je obalna drzava tradicionalno vladala, bez protivljenja drugih drzava. Histo-
rijske vode ¢ine oni morski prostori, ukljucujudi zaljeve i druge morske povrsine, koji su
dio unutrasnjih morskih voda, iako to ne bi bili kada obalna drzava nad njima ne bi imala
suverenost utemeljenu na historijskim razlozima. Stoga, pojam historijske vode obuhvaca
i historijske zaljeve. Ovakvu definiciju historijskih voda oblikovao je Medunarodni sud u
presudi u Sporu o ribolovu u Sjevernom moru (I.C.J. Reports, 1951., str. 130). Historijski
naslov je svaka tvrdnja drzava, utemeljena na historijskim razlozima, o postojanju prava
na nekom podrudju. Ovako definirani pojmovi nisu bez kontroverzi. Detaljnije o definira-
nju pojmova historijskog zaljeva, historijskih voda i historijskog naslova u: Keyuan, Zou,
Historic Rights in International Law and in China’s Practice, Ocean Development and Inter-
national Law, sv. 32, br. 2, 2001., str. 149-152. Za potrebe ovoga rada prihvaca se izlozeno
razlikovanje ovih pojmova.

#  Presuda u Sporu o granicama na kopnu, otocima i moru izmedu El Salvadora i Hondurasa

(u koji se umijesala Nikaragva), vidjeti: I.C.]. Reports, 1992., str. 351-618. Zaljev Fonseca
nalazi se na tihooceanskoj obali srediSnje Amerike, a njegove obale zauzimaju tri drzave,
Honduras, El Salvador i Nikaragva.
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otocima i moru izmedu El Salvadora i Hondurasa, u koji se umijeSala Nikaragva,
a koji je zavrsio presudom® kojom je u tom zaljevu uspostavljen rezim sui generis,
polazeci donekle od pravila o historijskim zaljevima, odnosno historijskim razlo-
zima koji opravdavaju mogucnost oblikovanja takvog rezima u zaljevu Fonseca.
Time je, za potrebe tog predmeta, ocitovan stav kako specifi¢ni oblici historijskih
zaljeva mogu postojati i u podrudjima koja nisu pod kontrolom iskljucivo jedne
drzave, koja je ujedno i jedina obalna drzava u tom prostoru.*

Ovdje je bitno opcenito podsjetiti na sadrzaj instituta historijskih zaljeva
koji je dio medunarodnog obicajnog prava.* Ukratko, historijski su zaljevi oni
zaljevi koji ne zadovoljavaju uvjete za zatvaranje polaznim crtama iz Konven-
cije, a drzave smatraju, pozivajuci se na obicaj koji je zadobio priznanje me-
dunarodne zajednice, kako ti zaljevi ipak podlijezu njihovoj suverenosti.** U
tom smislu, u medunarodnom je obi¢ajnom pravu moguce identificirati uvjete
koje odredeni prirodni zaljev ili morski prostor treba zadovoljavati kako bi se
mogao smatrati historijskim. To su: dugotrajno vremensko razdoblje tijekom
kojeg je drzava koja smatra neki zaljev historijskim izrazavala taj stav, zatim
efektivna kontrola nad zaljevom kao unutrasnjim morskim vodama, takoder
tijekom duljeg razdoblja, te zadobivanje barem presutnog priznanja drugih dr-
zava.” Tim se uvjetima, kao i pitanjem historijskih zaljeva uopce, bavila i Ko-
misija za medunarodno pravo.* Ni zaljev Fonseca, ni Azovsko more prima facie
ne spadaju u ovu kategoriju s obzirom na ¢injenicu da se radi o zaljevima koji
zadovoljavaju matematicke kriterije za zatvaranje ravnim polaznim crtama.
No, problem se pojavljuje u tome $to njihovim obalama ne vlada samo jedna
drzava te Sto se drZzave koje vladaju njezinim obalama pozivaju na historijske
razloge, to¢nije sukcesiju svoje prednice koja je vladala cijelim obalama zalje-

#  Medunarodni je sud presudu donio 11. rujna 1992., nakon postupka koji je trajao od 1986.
#  Churchill, Lowe, op. cit. (bilj. 38), str. 46.
% Ibid., str. 43.

4 Ibid.; Andrassy, Juraj, Bakoti¢, Bozidar, Ser$i¢, Maja, Vukas, Budislav, Medunarodno pravo
1, Zagreb, 2010., str. 219-220.

¥ Studija Tajnistva Ujedinjenih naroda o historijskim zaljevima (A/CN.4/143), Yearbook of the
International Law Commission, sv. 2, 1962., str. 13., to¢. 80.

4% Komisija je tijekom desetak godina, od 1959. kada ju je Opca skupstina Rezolucijom

1453(XIV) pozvala na razmatranje pravnog uredenja historijskih zaljeva, odrzala niz za-
sjedanja o toj temi. Iako je rad, anticipirajuci kodifikaciju te materije u okviru Konvencije
prekinut, Komisija je u svojim izvjestajima i studijama utvrdila niz obiljezja historijskih
zaljeva, medu kojima su i temeljni uvijeti koji neki zaljev odreduju historijskim. Tijekom
procesa rada na ovom pitanju Komisija je pozvala Tajnistvo na izradu studije o pravnom
rezimu historijskih voda, uklju¢ujuéi historijske zaljeve. Kronologiju rada s poveznicama
na akte vidjeti na: http://legal.un.org/ilc/guide/8_4.shtml (9. ozujka 2019.).
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va, kao temelj svojih zahtjeva o izuzimanju tih zaljeva iz opceg rezima prava
mora i podvrgavanje njihovoj suverenosti.

Svoju je odluku Medunarodni sud uvelike utemeljio na prethodnoj odluci
Srednjeamerickoga suda iz 1917. koji je ovaj zaljev, prema tadaSnjem stanju me-
dunarodnog prava mora, nazvao historijskim, ali nije detaljno razmatrao razlo-
ge koji su ga vodili u tom zakljucku.” Kritike odluke Srednjeamerickoga suda
iz 1917. kretale su se, stoga, u smjeru osporavanja postojanja pravne osnove za
tretiranje zaljeva Fonseca kao historijskog, posebice se pozivajuci na teorijske
stavove kako neki morski prostor ne moze zadovoljavati kriterije za historijski
zaljev ako njegovim obalama vlada viSe drzava, a ona je posebice aktualizirana
nakon odluke Medunarodnoga suda. lako detaljna analiza presude Srednjeame-
rickoga suda iz 1917. prelazi okvire ovoga rada, nacin na koji je ona doc¢ekana
u pravnoj teoriji kritikama, ali i prihvacanje njezina sadrzaja u pitanjima odre-
denja zaljeva Fonseca kao historijskog u kasnijoj presudi Medunarodnoga suda,
imajudi u vidu paralele izmedu ovog slucaja i situacije u Azovskom moru i Ker¢-
kom tjesnacu, ukazuju na to da u medunarodnome pravu nema jedinstvenog
stava o historijskim zaljevima ¢ijim obalama vlada vise drzava.

Ipak, Medunarodni je sud u presudi iz 1992. naglasio kako je uredenje zalje-
va Fonseca pravni rezim sui generis, ne pokazujuci tendencije uopcavanja takvog
rezima na druge potencijalno sli¢ne slucajeve. Bez obzira na takvo ogranicavanje
Suda i okolnost kako se Ruska Federacija i Ukrajina nisu pozivale na institut hi-
storijskih zaljeva, ve¢ samo na historijske razloge za zatvaranje Azovskog mora
i Kerckog tjesnaca, rjeSenje iz presude prema kojem je zaljev Fonseca historijski
zaljev pod suverenoscu sve tri obalne drzave, pri ¢emu u vecem dijelu zaljeva
nije uspostavljeno razgranicenje,” mutatis mutandis je relevantno u kontekstu
Azovskog mora i Kerckog tjesnaca, gdje takoder postoji vise od jedne obalne
drzave te nije postignut sporazum o njihovu razgranicenju u tim morskim pro-
storima.” RjeSenje Medunarodnoga suda, unatoc razlic¢itim rezimima koji su us-
postavljeni u zaljevu Fonseca, odnosno koji Ruska Federacija i Ukrajina svojim
Sporazumom postavljaju u Azovskom moru i Kerckom tjesnacu, indikativno je
iz razloga $to je Medunarodni sud potvrdio kako je moguce izuzimanje iz opceg
rezima medunarodnoga prava mora onih zaljeva ¢ijim obalama ne vlada samo
jedna drZava temeljem historijskih razloga.

¥ Lucchini, Laurent, Le différend entre le Honduras et El Salvador devant la C.I.J. : aspects
insulaires et maritimes, Annuaire francais de droit international, sv. 38, 1992., str. 453.

Jzuzevsi tri morske milje uz obalu drzava.

1 Unato¢ brojnim pokusajima i vodenju pregovora o razgranicenju, sporazum Ruske Fede-

racije i Ukrajine do sada nije postignut. Skaridov, op. cit. (bilj. 15), str. 223.
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Nasuprot stavu izrazenom u prethodno prikazanoj presudi, u kontekstu
opceg uredenja slucajeva morskih povrsina koje bi mogle zadovoljavati uvjete
za uspostavu reZima slicnog onome u zaljevu Fonseca, zanimljivo je izdvojeno
misljenje suca Ode u predmetu o zaljevu Fonseca.”? Sudac Oda polazi od stava
kako je koncept historijskog zaljeva sustinski razli¢it od situacija poput onih u
zaljevu Fonseca ili Azovskom moru i Ker¢kom tjesnacu. Naime, kao $to je izne-
seno ranije u radu, institut historijskog zaljeva obuhvaca samo one zaljeve koji
se ne mogu zatvoriti ravnim polaznim crtama jer ne zadovoljavaju matematicke
kriterije iz Konvencije te njihovim obalama vlada samo jedna drzava. Citirajuci
konzistentnu medunarodnu praksu i teoriju koja prihvaca ovo shvacanje o hi-
storijskim zaljevima,* sudac Oda zakljucuje kako izmedu zaljeva koji bi se mogli
smatrati historijskim i zaljeva Fonseca postoje barem dvije sustinske razlike, u
broju drzava koje se nalaze na njihovim obalama i Sirini ulaza u zaljev.>*

Usporedujuci ove zakljucke sa situacijom u Azovskom moru i Kerckom tje-
snacu dolazi se do sli¢nih rezultata, odnosno shvacanja kako na zaljev ¢ijim oba-
lama vladaju dvije drzave i koji zadovoljava matematicke kriterije iz Konvencije
nije moguce i dalje primjenjivati rezim koji je bio uspostavljen od strane predni-
ce, a Cije su sljednice drZave koje formuliraju takav zahtjev samom cinjenicom
kako je on prethodno bio na ulazu zatvoren ravnom polaznom crtom od strane
drzave koja je tada vladala cjelinom njegovih obala. Jednostavnije, kriterije za
historijske zaljeve nije moguce primijeniti na zaljeve koji zadovoljavaju ostale
konvencijske kriterije, ali njihovim obalama ne vlada jedna drzava, jer se radi o
razli¢itim institutima. Ipak, sudac Oda u svom misljenju dopusta, referirajuci se
na konkretne geografske okolnosti u zaljevu Fonseca, uspostavu kondominija
na dijelu zaljeva temeljem sporazuma drzava, ali samo u morskim prostorima
koje drzavama pripadaju temeljem op¢ih pravila.®

U kontekstu Azovskog mora postavlja se pitanje bi li taj stav bio jednak, s
obzirom na znatno vecu Sirinu tog morskog prostora koji bi, u slucaju primjene
opceg rezima iz Konvencije, obuhvacao i dio mora koji ne bi mogao uci u pojase-
ve pod suverenosc¢u drzava, unutrasnje morske vode i teritorijalno more. S dru-

%2 I.C.J. Reports, 1992., str. 732-761.

3 Kako bi obrazlozio svoj stav, sudac Oda u Izdvojenom misljenju analizira razvoj instituta

historijskog zaljeva, od njegovih najranijih konceptualizacija krajem 19. stolje¢a do Kon-
vencije iz 1982. Vidjeti para. 7.-21. Izdvojenog misljenja.

*  Para. 26. Izdvojenog misljenja.

® Na primjer, drzave bi mogle uspostaviti kondominij u morskom prostoru koji bi, prema

opéem rezimu, pripadao njihovim teritorijalnim morima, no one se u njemu iz nekog ra-
zloga ne Zele ili ne mogu razgraniditi. Vidjeti para. 41. Izdvojenog misljenja.
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ge strane, sadrzaj Sporazuma, u kojem nije postignut dogovor o razgranicenju
izmedu Ruske Federacije i Ukrajine, no koji sadrzi odredbe o suradnji obalnih
drzava u pitanjima plovidbe Kerckim tjesnacem i drugim pitanjima vezanima
uz koristenje Azovskog mora, na prvi pogled ukazuje na njihovo opredjeljenje
za postojanje kondominija na prostoru Kerckog tjesnaca i Azovskog mora do
eventualnog postizanja takvog konacnog sporazuma o razgranicenju.

3. REZIM PLOVIDBE KERCKIM TJESNACEM PREMA
SPORAZUMU IZ 2003.

Ako uzmemo u obzir iznesene argumente koji podrzavaju tvrdnje Rusije i
Ukrajine o pravnoj dopustivosti zatvaranja Azovskog mora i Kerckog tjesnaca
u unutrasnje morske vode, potrebno je razmotriti uredenje plovidbe u tim mor-
skim prostorima uz prethodnu napomenu kako se u ovom poglavlju razmatra
samo situacija u kojoj je Sporazum i dalje na snazi te ga se drzave pridrzavaju.
Ako oni pripadaju unutrasnjim morskim vodama, a slijedeci opce pravilo kako u
unutrasnjim morskim vodama drzava ima suverenost i jurisdikciju izjednacenu
s onom nad kopnenim podrudjem,* plovidbu u tom dijelu mora ureduje drzava
svojim propisima. Isto rjeSenje primjenjivo je i u slucaju postojanja kondominija
nad unutrasnjim morskim vodama, u kojem drzave samostalno odreduju rezim
plovidbe. Temeljem ovih postavki, Ruska Federacija i Ukrajina su ¢lankom 2.
Sporazuma predvidjele specifican rezim plovidbe Kerckim tjesnacem.

Temeljem analize clanka 2. Sporazuma, brodove koji bi namjeravali ploviti
Kerckim tjesnacem i tako uci u Azovsko more ili izaci iz njega moguce je svrstati
u Cetiri kategorije temeljem dva kriterija. Prvi kriterij razlikovanja vazan za odre-
divanje koji ¢e brodovi i pod kojim uvjetima imati pravo prolaska je jesu li oni
vojni odnosno drzavni ili trgovacki brodovi, dok je drugi kriterij razlikovanja
povezan s drzavnom pripadnosc¢u broda,” onom Ruske Federacije ili Ukrajine s
jedne strane, ili neke trece drzave.

Prema stavku 1. ¢lanka 2., svi brodovi ruske ili ukrajinske drzavne pri-
padnosti, bez obzira jesu li vojni, drzavni ili trgovacki, imaju pravo slobodne
plovidbe Azovskim morem i prolaska Kerckim tjesnacem. Stavak 2. odnosi se
na trgovacke brodove trec¢ih drzava koji imaju pravo prolaska Kerckim tjesna-
cem i Azovskim morem pod uvjetom plovidbe prema ruskoj ili ukrajinskoj luci

% Andrassy et al., op. cit. (bilj. 46), str. 221.
7 Kriterij koji pri odredivanju drzavne pripadnosti stranke Sporazuma uzimaju u obzir je

zastava koju brod vije (¢l. 2. st. 1. Sporazuma).
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ili iz nje. Kako je prakti¢no jedina mogucnost, osim zadrzavanja u Azovskom
moru bez uplovljavanja u luku, plovidba prema nekoj od luka obalnih drzava,
iz odredbe stavka 2., koja odreduje kako je samo plovidba u jednu od luka ili iz
nje dopustena, moze se a contrario izvesti zakljucak kako trgovackim brodovima
tre¢ih drzava koji ne ulaze u luke obalnih drZzava nije dopustena plovidba Azov-
skim morem i Kerckim tjesnacem bez posebnoga odobrenja. Konacno, stavak 3.
odreduje kako strani vojni i drzavni netrgovacki brodovi mogu prolaziti Kerc-
kim tjesnacem i Azovskim morem samo ako plove prema luci neke od obalnih
drzava, uz poziv i suglasnost druge obalne drzave.

Time je uspostavljen relativno cjelovit rezim plovidbe kroz ova morska po-
drudja, no Sporazum ne odreduje potankosti vezane uz hidrografske uvjete ili
plovne puteve. Iz sigurnosnih razloga i zbog specifi¢nosti hidrografskih uvjeta
u Kerckom tjesnacu® uspostavljeni su sustavi i sheme odvojene plovidbe i pilo-
taza obvezna za sve brodove u prolasku.” U tom je smislu, do trenutka aneksije
Krima od Ruske Federacije, plovidba Kerckim tjesnacem bila tehnicki reguli-
rana ukrajinskim pravom i Obveznim pravilima za luku Kerc.®® Njima su bile
uspostavljene sheme i sustavi odvojene plovidbe, naknade i tarife za prolazak
trgovackih brodova i pilotaza za odredene kategorije trgovackih i drugih bro-
dova koji bi mogli predstavljati potencijalnu opasnost za neometano odvijanje
prometa ili morski okolis.®’ Nakon aneksije fakti¢nu kontrolu plovidbe Kerckim
tjesnacem preuzele su vlasti Ruske Federacije, koje su donijele Obvezna pravila
za luku Kavkaz i njima uredile tehnicke aspekte plovidbe tjesnacem.®

Konzistentno s ranije prikazanim stavovima drzava stranaka Sporazuma da
morski prostor Kerckog tjesnaca ¢ine unutrasnje morske vode Ruske Federacije
i Ukrajine, a uvazavaju¢i medunarodnopravno shvacanje o niStavosti aneksije,
morski prostor Kerckog tjesnaca treba smatrati unutrasnjim morskim vodama
obiju drZava, ako prihvatimo Sporazum kao relevantan pravni izvor u ovom

Postoji samo jedan plovni put znatnije dubine; Skaridov, op. cit. (bilj. 15), str. 232.
% Ibid., str. 233.
0 Jbid., str. 232.

¢ U vezi s ovim pravilima postojali su prigovori o diskriminatornom postupanju prema

ruskim brodovima u odnosu na ukrajinske i jednostranom nametanju dodatnih obveza
ruskim brodovima u prolasku u vrijeme kada je Ukrajina fakti¢no kontrolirala plovidbu
Kerckim tjesnacem. Vidjeti: Ibid., str. 233.

2 Obvezna pravila prema pravnoj su naravi podzakonski akt, podlozan odobrenju Ministar-
stva prometa Ruske Federacije. Dakle, ona su, u svakom slucaju dio unutarnjeg prava Ruske
Federacije. U engleskom prijevodu, Obvezna pravila za luku Kavkaz dostupna su na: http://
kavkaz.azovseaports.ru/files/docslist/3094-compulsory_regulations_at_seaport_kavkaz.
pdf (20. ozujka 2019.).
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kontekstu. Iz takvog tumacenja, ali i prema izricitoj odredbi ¢lanka 2. stavka 1.
Sporazuma, kojeg ni jedna od drZava stranaka nije otkazala,® drzavnim i ratnim
brodovima jedne od drzava stranaka nije moguce zabraniti plovidbu vlastitim
unutrasnjim morskim vodama, osobito ne jednostranim aktom druge drzave
stranke, koristeci se pri tome obrazlozenjem koje pripada tehnickim aspektima
plovidbe. Vec¢ je iz ovakvog kratkog prikaza odredbi Sporazuma, akata koji teh-
nicki reguliraju plovidbu tjesnacem i njihova odnosa u hijerarhiji pravnih izvora
vidljivo kako se ukrajinskim brodovima koji su sudjelovali u incidentu, kao ka-
tegoriji brodova koji prema Sporazumu imaju slobodu plovidbe tjesnacem, nije
jednostranim aktom mogla nametnuti obveza pilotaze.

Iz opisanih pravila o plovidbi u Ker¢kom tjesnacu slijedi kako ukrajinski
brodovi, dvije topovnjace i jedan remorker u sluzbi obalne straze pripadaju u
kategoriju brodova koje nije moguce sprijeciti u plovidbi kroz tjesnac, ponaj-
manje odlukom samo jedne od drzava stranaka Sporazuma. Dakle, s obzirom
na poznate okolnosti incidenta od 25. studenog 2018., moguce je zakljuciti kako
je, u slucaju kada bi Sporazum bio relevantan izvor prava koji ureduje prolazak
kroz Kercki tjesnac, postupak vlasti Ruske Federacije, koje nisu dopustile prola-
zak ukrajinskim brodovima, doveo do krsenja odredbe clanka 2. stavka 1. Spo-
razuma. U nastavku ¢emo prikazati drugu mogucnost sagledavanja ovih doga-
daja i pravnog statusa morskih voda u Kerckom tjesnacu i Azovskom moru, koja
proizlazi iz opceg medunarodnog prava mora.

4. PRIMJENA REZIMA TRANZITNOG PROLASKA

Siromasna praksa drzava, zajedno s razlicitim teorijskim stavovima te dvoj-
benos¢u pravne naravi pravila o zaljevima ¢ijim obalama vlada vise drzava (vi-
djeti viSe supra u poglavljima 2.2.-2.4.) ne omogucuju bezrezervno prihvacanje
pravne dopustivosti Sporazuma iz 2003. Zbog svih dvojbi koje prate pravova-
ljanost uspostave ovakvog posebnog rezima sporazumom obalnih drzava, u na-
stavku se razmatra i mogucnost primjene opceg rezima tranzitnog prolaska na
Kercki tjesnac.

6 Skupina zastupnika u ukrajinskom parlamentu 16. srpnja 2015. inicirala je postupak ot-

kazivanja Sporazuma, no njihov prijedlog nije prihvacen. U Ruskoj Federaciji, koliko je
poznato, sli¢nih pokusaja nije bilo.
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4.1. Kriteriji za primjenu rezima tranzitnog prolaska

Prema stavu prihvacenom tijekom pregovora koji su prethodili usvajanju
Konvencije Ujedinjenih naroda o pravu mora, kako bi se na tjesnac u kojem plov-
ni put vodi teritorijalnim morem primjenjivala pravila medunarodnog prava
koja reguliraju plovidbu u reZimu tranzitnog prolaska, taj tjesnac treba ispunja-
vati dva temeljna kriterija.* Prvi od njih je povezivanje dvaju dijelova otvorenog
mora ili iskljucivog gospodarskog pojasa, a drugi koristenje tjesnaca za meduna-
rodnu plovidbu.® Ovakav stav afirmirao je i Medunarodni sud u presudi u spo-
ru Albanije protiv Ujedinjene Kraljevine o dogadaju u Krfskom tjesnacu, mnogo
prije nego $to su u Konvenciji oblikovana pravila o tranzitnom prolasku.® Dok
je prvi kriterij relativno jasan i lako provijerljiv u situacijama kada je jasno koji se
morski pojas nalazi u nastavku tjesnaca, problemi se pojavljuju kod nepostojanja
jasnog uredenja tog pitanja, Sto nije cest slucaj, no upravo je Azovsko more jedno
od prostora u kojem dolazi do te dvojbe. Ona je joS znacajnija kada se uzme u
obzir kako je Medunarodni sud ovom kriteriju posvetio posebnu pozornost u
navedenoj presudi, postavivsi ga kao najvaznijeg i egzaktnog cinitelja u potvr-
divanju medunarodnog karaktera tjesnaca.*”

Drugi kriterij o koriStenju za medunarodnu plovidbu, za koji Medunarodni
sud navodi kako nije od odlu¢ne vaznosti,®® jo$ je manje jasno odreden te se u
presudi Medunarodnoga suda u slucaju Krfskog tjesnaca on ne precizira, vec se
samo usputno spominju podaci koji bi mogli ukazivati na koristenje tog tjesnaca
za plovidbu od strane brodova razli¢itih drzavnih pripadnosti.* Zbog toga se
oko njega razvila vrlo Siroka teorijska debata, koja je rezultirala odredenim pri-
jedlozima o pojasnjenjima, poput tonaZze, broja brodova koji prolaze tjesnacem,
prosjecne velic¢ine broda, broju brodova razli¢itih zastava i sli¢no, no niti jedno

od navedenih razlikovanja nije zadobilo univerzalno priznanje.”

¢ Andrassy et al., op. cit. (bilj. 46), str. 259. Stav o potrebi ukljucivanja ovih uvjeta u Konven-
ciju UN-a o pravu mora, a $to su predlagale pojedine delegacije, odbacivan je stavom kako
je to samorazumljivo i nepotrebno. To pokazuje svijest drzava i odrazava njihovu praksu,
no uvjeti su u konacnici postali dio ¢lanka 37. Konvencije. Vidjeti: Nordquist et al., op. cit.
(bilj. 26), str. 289.

(. 37. Konvencije, vidjeti: Nordquist et al., op. cit. (bilj. 27), str. 316-320.

%  Presuda u sporu izmedu Ujedinjene Kraljevine i Albanije o dogadaju u Krfskom tjesnacu,

I.C.J. Reports, 1949. Ta presuda iz 1949. prva je presuda donesena pred Medunarodnim
sudom nakon zavrsetka Drugog svjetskog rata.

¢ Ibid., str. 28.

¢ Ibid.

9 Ibid., str. 29.

7 Caminos, Hugo, The Legal Régime of Straits in the 1982 United Nations Convention on
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Pitanje je li Kercki tjesnac medunarodni u smislu ovih kriterija kompleksnije je
nego se cini s obzirom na stavove obalnih drzava Ukrajine i Ruske Federacije, koje
su oblikovale misljenje kako je Azovsko more dio unutrasnjih morskih voda obalnih
drzava (vidjeti supra pod 2.2.). Dvojbeno je i pitanje koristenja tjesnaca za meduna-
rodnu plovidbu, osobito kada se uzme u obzir nepostojanje jasno odredenih krite-
rija zadovoljavanja ovog uvjeta. U nastavku se razmatraju oba navedena pitanja.

4.1.1. Uvjet povezivanja dijelova otvorenog mora ili iskljucivog
gospodarskog pojasa

Ako se prihvati kako Sporazumom Azovsko more nije zatvoreno ravnim po-
laznim crtama u unutrasnje morske vode obalnih drzava, preostaje se ravnati
prema opc¢im konvencijskim pravilima koja se oslanjaju na geografske kriterije.
Tako, najveca Sirina Azovskog mora je oko 135, a duljina oko 340 kilometara,”
iz ¢ega je vidljivo kako su ispunjene geografske pretpostavke za postojanje mor-
skih pojaseva izvan granica suverenosti obalnih drzava, odnosno iskljucivog
gospodarskog pojasa, ako je proglaSen, ili pojasa otvorenog mora. S juZne strane
Kerckog tjesnaca nalazi se Crno more u kojem nedvojbeno postoje pojasevi u
kojima vrijedi rezim slobode plovidbe. No, potrebno je razmotriti i drugi uvjet,
onaj o koristenju tjesnaca za medunarodnu plovidbu.

4.1.2. Uvjet medunarodne plovidbe

Kao $to je receno ranije, ne postoji opéeprihvaceni standard kojim bi se odre-
divalo je li u svakom konkretnom slucaju ispunjen uvjet medunarodne plovidbe
kao karakteristike medunarodnog tjesnaca.”” U obzir dolaze razli¢iti parametri,
poput tonaZze, broja brodova koji prolaze tjesnacem, prosjecne veli¢ine broda,
broja brodova razlicitih zastava. Sve su to najcesce statisticki, egzaktno provjer-
ljivi podaci, no tesko je izmedu njih odabrati neki ili kombinaciju nekih kao od-
lucne ili odrediti numericku granicu koja ¢e medunarodni tjesnac razlikovati od
nemedunarodnog. Problem se, ipak, pojavljuje kod selekcije izmedu njih, odno-
sno davanja prednosti nekom od parametara, kao i granici od koje se on smatra
dovoljno znacajnim kako bi se zadovoljio uvjet medunarodne plovidbe. Tako bi
se u razlicitim tjesnacima mogle primijeniti razli¢ite granice i kriteriji, od onih
u kojima je posve jasno kako je promet brodova razlicitih zastava i drzavnih

the Law of the Sea, u: Recueil des Cours de I’Académie de Droit International de la Haye, sv.
1987(V), br. 205, Dordrecht/Boston/London, 1989., str. 126-129.

I Vidjeti: http://www.enciklopedija.hr/natuknica.aspx?id=4948 (6. ozujka 2019.).
72 Caminos, op. cit. (bilj. 70), str. 126-127.
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pripadnosti stalan i raznolik ili onih u kojima je medunarodni promet tek spora-
dican ili se sastoji od manjih plovila.”

Zahtjevi drZava kretali su se od maksimalistickih, u kojima je ovaj uvjet pro-
glasavan zadovoljenim ve¢ u trenutku postojanja puke mogucnosti za medu-
narodnu plovidbu koja se tek treba ostvariti,”* do onih u kojima bi tek obilan i
stalan promet brodova razlicitih drzavnih pripadnosti mogao neki tjesnac kvali-
ficirati kao onaj u kojem se obavlja medunarodna plovidba.” Oc¢ito, nejasni kri-
teriji tumaceni su na razlicite nacine, ovisno o interesima pojedine drzave prema
prolasku kroz neki tjesnac. Teorijski model koji pokusSava razjasniti ove kriterije
oblikovao je Caminos, prema kojem bi, da bi neki tjesnac bilo moguce klasificira-
ti kao onaj koji sluzi za medunarodnu plovidbu, trebalo pronaci balans izmedu
stvarnog intenziteta koriStenja tjesnaca za plovidbu i njegovog potencijala za
upotrebu u tom smislu.”® Caminos nastavlja kako je taj balans postignut dok
god neki stupanj upotrebe stvarno postoji, a tjesnac zadovoljava i kriterij po-
vezivanja dvaju morskih pojaseva u kojima vrijedi nacelo slobode plovidbe.”
Zbog toga, ¢ini se kako je, u interesu odrzavanja medunarodnih komunikacija,
u dvojbi potrebno prikloniti se stavu kako je ovaj kriterij zadovoljen u situaci-
jama kada se tjesnac, povezivanjem morskih pojaseva u kojima postoji sloboda
plovidbe, smatra medunarodnim. Slijede¢i navedenu argumentaciju, Azovsko
more zadovoljava ovaj kriterij.

4.2. Specifi¢nost potencijalnih odredisnih luka u Azovskome moru

Ipak, Azovsko je more obiljeZzeno jos jednom specificnos¢u. Naime, ¢ak i ako
prihvatimo stav kako trenutno u njemu postoje morski pojasevi u kojima vrijedi
nacelo slobode plovidbe, i dalje su jedine luke u koje je moguce uploviti u Azov-
skom moru upravo luke Ruske Federacije i Ukrajine. Te drzave jedine su koje
u Kerckom tjesnacu imaju teritorijalno more, zbog ¢ega nema mogucnosti pro-
laska kroz njega koji bi ukljuc¢ivao plovidbu prema luci neke od drZava koja ne
moze nadzirati plovidbu barem dijelom tjesnaca te ju, u slucaju opstrukcije one
druge, omoguditi. Prilikom izrade konacnog teksta Konvencije, upravo je ovaj
razlog, onemogucavanje opstrukcija obalnih drzava, bio najvazniji u formiranju

7 Caminos, Hugo, Cogliati-Bantz, Vincent P., The Legal Regime of Straits, Cambridge, 2014.,
str. 137.

™ Ibid., str. 130, usp. poziciju SAD-a u vezi sa Sjeverozapadnim prolazom.

> Ibid., str. 141, usp. poziciju Kanade u vezi sa Sjeverozapadnim prolazom.

76 Caminos, op. cit. (bilj. 70), str. 128.
77 Ibid., str. 128-129.
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pravila o tranzitnom prolasku.” U situaciji u kojoj drzava u ¢iju se luku plovi
ima suverenost nad dijelom tjesnaca, ¢ini se kako otpada potreba za ovim reZi-
mom, unatoc ispunjavanju formalnih kriterija, jer drzava moZe osigurati plovni
put onim dijelom tjesnaca u kojem se nalazi njezino teritorijalno more.

Nasuprot tome, u Azovskom moru zbog njegove relativne plitkosti i poslje-
di¢nih ogranicenja plovnih puteva” ovo rjeSenje ne moze uvijek dovesti do od-
govarajucih rezultata u smislu odrzavanja mogucnosti plovidbe. Dodatno ogra-
nicenje mogucnosti plovidbe Kerckim tjesnacem nastupilo je uslijed izgradnje
mosta izmedu Krimskog i Tamanskog poluotoka od strane Ruske Federacije,
¢ime je odredenim tipovima brodova fizicki onemogucen prolaz tjesnacem.*
Iako detaljnija rasprava o pravnim aspektima izgradnje mosta prelazi okvire
ovoga rada, jasno je kako most, barem za odredene skupine brodova, predstav-
lja prepreku u plovidbi kroz tjesnac i onemogucuje ih u prolasku prema i iz
Azovskog mora.®! Jedini plovni put koji omogucava plovidbu brodova dubljeg
gaza nalazi se uz obalu Krimskog poluotoka, zbog cega bi drZavi koja ne kon-
trolira taj dio tjesnaca plovidba mogla biti onemogucena kada se u tjesnacu ne
bi primjenjivao rezim tranzitnog prolaska. Isto vrijedi i za brodove svih drugih
drzavnih pripadnosti jer se tranzitni prolazak ne smije obustaviti postupkom
drzave koja kontrolira tjesnac (cl. 44. Konvencije).

Uvazavajudi ovako postavljene, vrlo specificne geografske, hidrografske i
druge uvijete ¢ini se kako se u Kerckom tjesnacu ostvaruje temeljna svrha rezima
tranzitnog prolaska. Barem tako dugo dok na obalama Azovskog mora, u koje je
taj tjesnac jedini ulaz, postoje ekonomski znacajne luke dviju drzava, a u Azov-
skom moru morski pojasevi u kojima vrijedi nacelo slobode plovidbe.

U nastavku se kratko razmatra pitanje tranzitnog prolaska u prilazima tje-
snacima, s obzirom na njegovu relevantnost za dogadaje u Kerckom tjesnacu i
ostvarivanje tranzitnog prolaska opcenito.

8 Nordquist ef al., op. cit. (bilj. 27), str. 330.

7 Kroz Kercki tjesnac moguce je ploviti trima plovnim putevima, od kojih jedan omogucuje
gaz do 8 m, a druga dva samo do 3 m. Skaridov, op. cit. (bilj. 15), str. 232.

8 Otvor mosta nad dijelom Kerckog tjesnaca kojim prolazi plovni put Sirok je 227 metara,
a visok 35 metara, sto moze predstavljati prepreku za odredene, vece brodove. Podaci o
dimenzijama mosta preuzeti s: https://www.theguardian.com/world/2018/may/15/putin-
opens-bridge-between-crimea-and-russian-mainland (29. ozujka 2019.).

81 'S tim u vezi, i Europski parlament je u svojoj Rezoluciji o stanju u Azovskom moru
2018/2870(RSP), izmedu ostalog, upozorio na ¢injenicu kako most onemogucuje plovidbu
brodovima visima od 33 metra i duzine vece od 160 metara, a koji su do izgradnje mosta
mogli ploviti Kerckim tjesnacem. Cjeloviti tekst dostupan na: http://www.europarl.euro-
pa.eu/doceo/document/TA-8-2018-0435_EN.pdf (29. ozujka 2019.).
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4.3. Tranzitni prolazak u prilazima Kerckom tjesnacu

Prilazi tjesnacu cesto takoder mogu biti dijelom teritorijalnog mora, dakle
morskog pojasa pod suverenosc¢u neke od obalnih drzava, ¢ime se u njima pri-
mjenom opceg rezima neskodljivog prolaska ogranicava pravo plovidbe. Taj je
rezim stroZi od reZima tranzitnog prolaska te bi njegovom dosljednom primje-
nom tranzitni prolazak u tjesnacu do kojega vodi plovni put kroz taj dio teritori-
jalnog mora mogao biti znatno otezan.*To je osobito relevantno zbog mogucno-
sti odredivanja zona iskljucenja od plovidbe i pozivanja na razloge za obustavu
neskodljivog prolaska, sto Konvencija omogucuje pod odredenim uvjetima.®
Iako pitanje rezima plovidbe u prilazima tjesnacima koji vode teritorijalnim mo-
rem nije rijeSeno Konvencijom, u teoriji medunarodnoga prava postoji stav kako
ni prolazak kroz te specificne dijelove teritorijalnog mora, kojima vodi neki od
plovnih puteva koji su mogucdi prilaz tjesnacu, nije moguce obustavljati jedno-
stranom odlukom obalne drzave ¢ijim teritorijalnim morem vodi pojedini plov-
ni put.* Vise je prakti¢nih argumenata koji podupiru ovo razmisljanje, od kojih
je svakako najvazniji onaj prema kojem bi, u slucajevima kada ovo pravo ne bi
postojalo, brodovi koji Zele prici tjesnacu kako bi ostvarili prolazak, morali birati
iskljué¢ivo jedan, ¢esto zagusen ili hidrografski nepovoljan plovni put koji vodi u
tocku na kojoj se racvaju granice teritorijalnog mora na ulazu u tjesnac.*

U konkretnom slucaju, ako prihvatimo ovo razmisljanje, u prilazima Kerc-
kom tjesnacu koji vode kroz teritorijalno more Ruske Federacije odnosno Ukra-
jine prolazak ukrajinskih brodova ne bi mogao biti obustavljen od strane vlasti
Ruske Federacije ako je zadovoljavao sve opce uvjete za tranzitni prolazak. Ti se
prilazi nastavljaju na Tamanski, odnosno Krimski poluotok, i sjeverno i juzno od
ulaza u Kercki tjesnac, a u juznim se prilazima, prema nekim izvorima,* odvijao
dio dogadanja koja su polaziste ovoga rada.

8  Caminos, Cogliati-Bantz, op. cit. (bilj. 73), str. 209.

8 Prema clanku 25. stavku 3. Konvencije, neskodljivi prolazak moze se privremeno obusta-
viti u tocno naznacenim dijelovima teritorijalnog mora, ako je takva obustava nuzna za
zastitu sigurnosti obalne drzave.

8 Caminos, Cogliati-Bantz, op. cit. (bilj. 73), str. 209.; Langdon, J. B. R. L., The Extent of Tran-
sit Passage. Some Practical Anomalies, Marine Policy, sv. 14, br. 2, 1990., str. 133-135; Ste-
lakatos-Lovredos, Michael C., The Contribution of Channels to the Definition of Straits
Used for International Navigation, The International Journal of Marine and Coastal Law, sv.
13, br. 1, 1998, str. 75; Clove, Ronald L., Submarine Navigation in International Straits: A
Legal Perspective, Naval Law Review, sv. 39, 1990., str. 114.

% Caminos, Cogliati-Bantz, ibid.

8 Vidjeti: https://www.ejiltalk.org/the-kerch-strait-incident-law-of-the-sea-or-law-of-naval-

warfare/ (20. ozujka 2019.).
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5. PLOVIDBA KERCKIM TJESNACEM U REZIMU TRANZITNOG
PROLASKA

Ako prihvatimo kako je u Kerckom tjesnacu, do mogucdeg zatvaranja cjeline
Azovskog mora u morske pojaseve pod suverenoscu obalnih drzava, uspostav-
ljen rezim tranzitnog prolaska,®” kroz njega, u skladu sa ¢lankom 38. stavkom 1.

% Nakon stupanja na snagu Sporazuma kojim drzave stranke izrazavaju svoju volju za treti-
ranjem Azovskog mora i Kerckog tjesnaca kao dijelova unutrasnjih morskih voda i, poslje-
dicno, ureduju plovidbu njima iskljucivo temeljem dogovora obalnih drzava, a ne odredbi
Konvencije Ujedinjenih naroda o pravu mora, postavlja se pitanje odnosa Sporazuma pre-
ma Konvenciji, barem u dijelu odredbi koje se odnose na status Azovskog mora i Kerckog
tjesnaca i uredenje plovidbe tim morskim prostorima. Naime, upitno je bi li odredbe Spo-
razuma o plovidbi mogle prevladati nad opéim uredenjem iz Konvencije, cak i ako sta-
tus unutrasnjih morskih voda za ove morske prostore ostaje dvojben. Ovako postavljena
mogucnost partikularnog uredenja plovidbe, ¢ak i ako u Azovskom moru postoje morski
pojasevi koji nisu pod suvereno$¢u obalnih drzava, ulazi u opseg regulacije ¢lanka 311.
Konvencije, koji se bavi odnosom Konvencije prema drugim medunarodnim ugovorima.
Ovdje je posebno relevantan stavak 3. clanka 311., prema kojem: “Dvije ili vise drzava stra-
naka mogu zakljucivati sporazume koji mijenjaju ili suspendiraju primjenu odredaba ove
Konvencije, a koji su primjenjivi jedino u njihovim medusobnim odnosima, pod uvjetom
da se takvi sporazumi ne odnose na neku odredbu ¢ije je neposStovanje nespojivo s djelo-
tvornim ostvarivanjem predmeta i cilja Konvencije, te pod uvjetom da takvi sporazumi ne
diraju u primjenu temeljnih nacela sadrzanih u njoj, i da odredbe tih sporazuma ne utjecu
na uzivanje prava ili ispunjavanje obveza drugih drzava stranaka na temelju Konvencije.”
Ukratko, sustavnom interpretacijom ¢lanka 311. zajedno s odredbama Konvencije o tran-
zitnom prolasku, moguce je razlikovati dvije skupine medunarodnih ugovora s obzirom
na trenutak njihova zakljucenja. U prvu skupinu mogu se svrstati “tjesnaci u kojima je
prolazak u cjelini ili djelomi¢no ureden medunarodnim konvencijama koje su odavno na
snazi posebno za te tjesnace” (¢l. 35. to¢. c. Konvencije). Tjesnaci uredeni takvim ugovori-
ma izuzeti su iz primjene opceg konvencijskog rezima o tranzitnom prolasku. Ne ulazeéi
u detaljniju raspravu o znacenju kriterija “odavno na snazi”, tumacenjem ove odredbe
zajedno s ¢lankom 311. stavkom 3. Konvencije, moze se do¢i do zakljucka kako izmedu
ugovora koji su sklopljeni nakon njezina stupanja na snagu, a mogu utjecati na uzivanje
prava trec¢ih drzava stranaka iz Konvencije ili narusiti djelotvorno ostvarivanje predme-
ta i cilja Konvencije i odredbi Konvencije, prevladavaju potonje. Sporazum je sklopljen
2003., a stupio je na snagu godinu kasnije, dakle nakon stupanja na snagu Konvencije
1994. godine. Sporazum je uredio plovidbu Kerckim tjesnacem restriktivnije od odredbi
Konvencije o tranzitnom prolasku. Stoga, uredenje sadrzano u Sporazumu moglo bi ne-
povoljno utjecati na prava tre¢ih drzava, koja bi se mogla ostvariti tranzitnim prolaskom
kroz Kercki tjesnac. Dakle, u ovako postavljenim odnosima izmedu akata koji bi mogli
regulirati prolazak Kerckim tjesnacem trebale bi prevladati odredbe Konvencije o tran-
zitnom prolasku. Usporedba situacije u Azovskom moru s onom u Botnickom zaljevu
izmedu Svedske i Finske, koja se namece zbog sli¢nih geografskih okolnosti, iako moguca
na razini sadrzaja odredbi o plovidbi ulazom u te morske prostore (Alandskim tjesnacem
u slucaju Botnickog zaljeva, odnosno Kerckim tjesnacem u slucaju Azovskog mora), po-
kazuje znacajne razlike s obzirom na vrijeme stupanja na snagu akta kojim je oblikovano
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Konvencije, nacelno, mogu ploviti brodovi svih zastava, a otvoren je i za prelet
zrakoplovima svih drzavnih pripadnosti.®® U skladu s odredbama i interpretaci-
jom c¢lanka 39., odnosno 44. Konvencije, taj prolazak treba biti neprekinut i brz te
ga obalne drzave ne smiju obustavljati.* Prema izri¢itoj odredbi ¢lanka 38. stav-
ka 2. Konvencije, prolazak je moguce ostvarivati bez obzira na odrediste broda
koji plovi tjesnacem, odnosno neovisno je li mu cilj uplovljavanje u luku drzave
koja je istovremeno i obalna drzava tjesnaca ili nastavak plovidbe otvorenim
morem prema nekom tre¢em odredistu.”

U specificnom kontekstu Azovskog mora, jedina prakti¢no znacajna situacija
je plovidba prema luci jedne od obalnih drzava, Ruske Federacije ili Ukrajine.”!
To posebice dolazi do izrazaja u trenucima napetosti izmedu obalnih drzava,
kada bi neka od njih mogla biti sklona zatvaranju svih ili dijela plovnih puteva
kroz tjesnac, ¢ime bi se onemogucilo ostvarivanje svih prava druge obalne drza-
ve, Sto pak moze imati vrlo negativan ucinak na ekonomiju, ali i druge interese
te drzave. Pri ostvarivanju tranzitnog prolaska vrijedi nacelo zabrane diskrimi-
nacije u odnosu na sve brodove, odnosno brodove svih drzavnih pripadnosti,
bez obzira na namjenu i nacin na koji ostvaruju plovidbu, odnosno plove li pod
vodom (podmornice) ili povrsinom mora (klasi¢ni brodovi).”?

U konkretnom slucaju, relevantnost nediskriminacije kao temeljnog obiljezja
prolaska kroz ovaj tip tjesnaca dolazi do izrazaja u odnosu prema brodovima
drzavne pripadnosti jedne od obalnih drZava, Ukrajine, i to njezinih drzavnih,
odnosno ratnih brodova, koji uzivaju pravo tranzitnog prolaska kroz Kercki tje-
snac u plovidbi prema lukama svoje drzave u Azovskom moru. Iako ti brodovi
nisu liSeni obveza postivanja pravila o prolasku, od kojih je svakako najvaznije
ono o neprekinutosti i brzini prolaska, o ¢emu viSe kasnije u ovom poglavlju,

partikularno uredenje. Naime, prolazak Alandskim tjesnacem reguliran je ugovorima iz
1921. i 1940., dok je Sporazum, kao $to je izneseno ranije, stupio na snagu 2004. Vidjeti:
Nordquist et al., op. cit. (bilj. 27), str. 304-305; United Nations Convention on the Law of the Sea
1982: A Commentary, Volume V, Dordrecht/Boston/London, 2003., str. 229-243; Churchill,
Lowe, op. cit. (bilj. 38), str. 114.

8  Andrassy et al., op. cit. (bilj. 46), str. 260; Degan, Vladimir-Puro, Medunarodno pravo mora u
miru i oruzanim sukobima, Rijeka, 2002., str. 107.

% Nordquist et al., op. cit. (bilj. 27), str. 332.

% Ibid., str. 321 i dalje.

%1 Moguce bi bilo zamisliti i plovidbu radi zadrzavanja u pojasu otvorenog mora.

%2 Navedeni zakljucak proizlazi iz tumacenja odredbe ¢lanka 42. stavka 2. Konvencije, koja
zabranjuje obalnim drzavama u tjesnacu koji je podvrgnut rezimu tranzitnoga prolaska
donoSenje propisa koji bi pravno ili stvarno diskriminirali izmedu stranih brodova. Tako:
Caminos, Cogliati-Bantz, op. cit. (bilj. 73), str. 267.
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njihov tranzit ne smije biti obustavljen samo temeljem ¢injenice kako oni imaju
drZavnu pripadnost obalne drzave (u konkretnom slucaju Ukrajine).

Dakle, tako dugo dok je na snazi primjena opceg rezima tranzitnog prolaska
i ne postoji oruzani sukob izmedu drzave koja nadzire plovidbu tjesnacem i one
¢iji drzavni ili ratni brod ostvaruje tranzitni prolazak, a taj brod postuje sve obveze
koje moraju postovati svi brodovi u tranzitnom prolasku, taj se prolazak ne smije
ometati, a osobito obustavljati. Stovise, prolazak prema luci vlastite drZave, pose-
bice ako se radi o drzavnom ili rathom brodu, ne smije biti obustavljen, jer bi time
moglo doéi do ugroze niza temeljnih prava drzave ¢iji su brodovi zaustavljeni.
To se, primjerice, odnosi na pravo drzave na samoobranu, kontrolu nad svojim
drzavnim podrudjem i sli¢no, detaljnija obrada cega prelazi opseg ovoga rada.”

S obzirom na opce okolnosti odnosa izmedu Ruske Federacije i Ukrajine, po-
trebno je razmotriti i pitanje opstojanja rezima prolaska kroz tjesnace kada dolazi
do promjene fakti¢ne kontrole nad plovnim putem kroz pojedini tjesnac. Naime,
rezim tranzitnog prolaska u pojedinom tjesnacu uspostavljen je s ciljem odrZa-
vanja medunarodne plovidbe.”* Kada bi sama ¢injenica kako je neka drzava, na
bilo koji nacin, protupravno ili ne, uspostavila kontrolu nad tjesnacem znacila
mogucnost odstupanja od duznosti obalne drzave tjesnaca prema odrzavanju
rezima prolaska koji je do tada vrijedio u tjesnacu, takvo uredenje ne bi odgo-
varalo temeljnoj svrsi Konvencijskih pravila o tjesnacima vaznima za meduna-
rodnu plovidbu, jer bi drzava bila u mogucnosti jednostrano obustaviti takvu
plovidbu, ne obazirudi se na pravila medunarodnoga prava.” Upravo suprotno,
vlast nad obalama tjesnaca stvara pozitivhu obvezu na postivanje rezima prola-
ska uspostavljenog u tom tjesnacu, bez obzira na to tko ima vlast nad obalama
tjesnaca. Ako je u pojedinom tjesnacu uspostavljen rezim tranzitnog prolaska, a
kako se taj prolazak ne smije prekidati ni obustavljati ni u kojim okolnostima,*
ta obveza vrijedi u svako doba. To znaci kako fakti¢no preuzimanje kontrole nad
plovnim putem Kerckim tjesnacem od strane Ruske Federacije ne predstavlja
nikakvu promjenu u smislu rezima koji se u tom tjesnacu primjenjuje u skladu s
medunarodnim pravom mora, odnosno Konvencijom.

% ViSe o temeljnim pravima drzava i njihovom opsegu vidjeti u: Andrassy et al., op. cit. (bilj.
46), str. 107 i dalje.
% Nordquist, op. cit. (bilj. 27), str. 330.

% U vrijeme incidenta vlasti Ruske Federacije su pozicioniranjem teretnog broda ispod

Krimskog mosta, na dijelu gdje on nadvisuje plovni put Kerckim tjesnacem, privremeno
potpuno onemogucile prolazak tjesnacem. Vidjeti: https://www.apnews.com/b9e44a0c2d-
ce40aebfc117e1490c51b9 (21. ozujka 2019.).

9%  Clanak 44. Konvencije.

67



B. Petrinec; L. Zganec-Brajéa, Prolazak tjesnacima na primjeru rusko-ukrajinskih odnosa u A zovskom moru,
PPP god. 59 (2020), 174, str. 39-74

6. ZAKLJUCAK

Konvencija Ujedinjenih naroda o pravu mora iz 1982. cjelovit je sustav ure-
denja prava i obveza drzava koji na globalnoj razini regulira koristenje morskih
prostora. Ipak, neke njezine odredbe nisu bez dvojbi u interpretaciji. Okolnost
razli¢itih interpretacija dovodi u pitanje i primjenu odredenih konvencijskih re-
zima na pojedina morska podrudja, ali i odnos konvencijskog sustava prema
eventualnim modifikacijama koje provode drzave medusobnim dvostranim ili
visestranim ugovorima. Cesto je povod takvih dvojbi i razlicitih interpretacija u
specificnim hidrografskim, geografskim ili politickim okolnostima koje obilje-
zavaju pojedini dio morskog prostora. Jedno od pitanja oko kojih konvencijske
odredbe nailaze na razli¢ita tumacenja je i pitanje pravnog statusa morskih voda
u zaljevima ¢ijim obalama vlada viSe drzava. O njemu ovisi i rezim kojem c¢e
biti podvrgnuta plovidba u zaljevima i tjesnacima koji se nalaze na ulazu u te
zaljeve.

U smislu ovih dvojbi, za razmatranje je osobito bio zanimljiv primjer odno-
sa Ruske Federacije i Ukrajine s obzirom na morske prostore Azovskog mora
i Kerckog tjesnaca. Geografski, Azovsko je more dovoljno Siroko kako bi se u
njemu nalazili morski pojasevi u kojima postoji sloboda plovidbe prema opéim
pravilima iz Konvencije. Dodatno, jedini ulaz u Azovsko more je kroz Kercki
tjesnac. Osim u specificnim geografskim okolnostima, posebnost ovih morskih
prostora ocituje se i u postojanju Sporazuma iz 2003., kojim su Ruska Federacija i
Ukrajina Azovsko more i Kercki tjesnac proglasile svojim unutrasnjim morskim
vodama, opravdavajuci to pozivanjem na historijske razloge. U konacnici, ovaj
je primjer osobito naglasen zbog politickih napetosti izmedu Ruske Federacije i
Ukrajine koje su se, izmedu ostalog, manifestirale u sprjecavanju prolaska ukra-
jinskim drzavnim i ratnim brodovima kroz Kercki tjesnac 25. studenog 2018.

Pravni rezim morskih voda u zaljevima predmet je regulacije ¢lanka 10.
Konvencije Ujedinjenih naroda o pravu mora. Naocigled, on u krug zaljeva koje
je dopusteno ravnim polaznim crtama zatvoriti u unutrasnje morske vode ne
ukljucuje one geografske zaljeve ¢ijim obalama vlada viSe od jedne drzave. Ipak,
u radu su prikazani i oprecni stavovi prisutni u teoriji medunarodnoga prava
o smislu ove odredbe i njezinom odnosu prema toj specificnoj skupini zaljeva.
Pregledom dostupnih postojecih sporazuma u vezi sa zaljevima ¢ijim obalama
vlada vise drzava i plovidbom u njima uoceno je nekoliko slucajeva u kojima su
obalne drzave medusobnim sporazumima rjesavale status i rezim takvih zaljeva.

Slijedeci ovako postavljen problem, u radu je razmatrana pravna dopusti-
vost zatvaranja ravnim polaznim crtama u unutrasnje morske vode zaljeva ¢ijim
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obalama vlada vise drzava temeljem sporazuma obalnih drzava. S tim pitanjem
izravno je povezana i mogucnost odstupanja od konvencijskog uredenja plovid-
be u tjesnacima koji se nalaze na ulazu u takve zaljeve, s obzirom na opce pravilo
prema kojem plovidbu u unutrasnjim morskim vodama odreduje drzava kojoj
taj morski prostor pripada. Nadalje, razmatran je i koncept historijskog naslova
kao temeljni argument u prilog pravnoj dopustivosti takvih postupaka obalnih
drzava.

Zbog skromnog obujma prakse drzava koja bi rezultirala sporazumima o
uredenju pravnog statusa ovog tipa zaljeva i plovidbe u njemu te dvojbenosti
pravne naravi pravila o zaljevima ¢ijim obalama vlada viSe drzava, nije moguce
bez rezerve prihvatiti pravno vaZenje Sporazuma Ruske Federacije i Ukrajine iz
2003. Dodatno, pravnu valjanost sporazuma upitnom ¢ine geografska okolnost
Sirine Azovskog mora te pozivanje na historijske razloge u obrazlaganju zatva-
ranja Azovskog mora i Kerckog tjesnaca ravnim polaznim crtama. Sporazumom
je ujedno regulirana plovidba Kerckim tjesnacem. Kao $to je analizirano u radu,
¢ak i u slucaju primjene Sporazuma iz 2003. ukrajinski brodovi imaju slobodu
plovidbe Kerckim tjesnacem.

Uvazavajudi sve navedene okolnosti, koje dovode u pitanje pravnu dopu-
stivost zatvaranja Kerckog tjesnaca i Azovskog mora ravnim polaznim crtama
u unutrasnje morske vode te posljedi¢nu regulaciju plovidbe u njima, bilo je
potrebno prikazati i op¢i konvencijski rezim, odnosno onaj rezim kojem bi ovi
morski prostori bili podvrgnuti kada Sporazuma ne bi bilo ili kada on ne bi bio
pravno valjan.

Kercki tjesnac zadovoljava kriterije za primjenu reZima tranzitnog prolaska,
a $to je analizirano u radu. Naime, Kercki tjesnac spaja Azovsko i Crno more, Sto
su morski prostori u kojima, s obzirom na njihova geografska obiljeZja, mogu
postojati pojasevi u kojima vrijedi nacelo slobode plovidbe. Istovremeno, izme-
du njih se moze ostvarivati medunarodna plovidba.

Razlicitost geografskih, politickih, ekonomskih i drugih okolnosti ¢ine svaki
zaljev, odnosno tjesnac ponesto jedinstvenim. Ipak, primjer Azovskog mora i
Kerckog tjesnaca ilustrativan je iz viSe razloga, koji su prikazani u radu. Iako je
zakljucak ovog rada kako u postoje¢im okolnostima u Ker¢kom tjesnacu prevla-
dava rezim tranzitnoga prolaska, budu¢i razvoj medunarodnoga prava mogao
bi rezultirati drugacijim rjeSenjima.
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Summary:

PASSAGE THROUGH STRAITS USING AS AN EXAMPLE
RUSSIAN-UKRAINIAN RELATIONS
REGARDING THE SEA OF AZOV

The 1982 United Nations Convention on the Law of the Sea was, inter alia, an
attempt to create an integral system of rules governing passage through straits. Never-
theless, straits that are entryways into pluri-state bays remain a controversial issue. An
interesting example of this situation is the Kerch Strait leading into the Sea of Azov.
These areas received more attention from the international community after 25 Novem-
ber 2018, when three Ukrainian vessels were prevented from passing through the Kerch
Strait by the authorities of the Russian Federation. The Sea of Azov is wide enough to
accommodate maritime areas in which freedom of navigation exists. However, in 2003 its
coastal states, the Russian Federation and Ukraine, concluded the Agreement on Coope-
ration on the Use of the Sea of Azov and the Kerch Strait. In this Agreement, the coastal
states proclaimed that the Sea of Azov and the Kerch Strait form part of their internal
waters, citing historical reasons for doing so. Regulation concerning navigation rights
contained in the Agreement is stricter than the rules governing transit passage, which
would be applicable as general law. This paper addresses the question of the admissibility
of applying the 2003 Agreement to its target maritime areas. Some aspects of the rights
and duties of ships in passage according to the regimes of both the 2003 Agreement and
transit passage contained in the 1982 Law of the Sea Convention are also considered. The
reason for this examination is that both the Russian Federation and Ukraine claim that
the other side failed to comply with its duties. Finally, conclusions are drawn as to which
regime seems to be applicable.

Keywords: Kerch Strait; Sea of Azov; bay; internal waters; transit passage.

74



UNMANNED SHIPS: COPING IN THE MURKY
WATERS OF TRADITIONAL MARITIME LAW

DAMILOLA OSINUGA, LLM* UDK 629.5:347.79
656.61:347.79
DOI 10.21857/y26kec4qd9
Review article
Received: 13/1/2020
Accepted for print: 23/9/2020

Technological development is advancing more rapidly than regulatory regi-
mes. The adaptability of requlatory regimes and integration with technological
advances are hindered by cumbersome legislative and bureaucratic processes. The
wind of change which technology brings to the world has blown through the mari-
time industry as with many other industries. This article seeks to discuss the areas
of maritime law which will be affected by the introduction of unmanned vessels
and will consider ways to sidestep or deal with potential quagmires in the light of
this inevitable technological development.

Keywords: maritime; technology; law; unmanned ships.

1. INTRODUCTION

In a fast-paced world where technology has become part of our day-to-day
life, the evolution of technology and its impact on modern life is quite immense.
Technology continues to advance in all industries, from healthcare to educa-
tion. The introduction of technology in a particular industry may either be an
improvement to existing technologies, i.e., “sustaining technologies”, or a tech-
nology that displaces an established technology and shakes up the industry, a
ground breaking product that creates a completely new industry, i.e. “disrup-
tive technology”.! Recently, the wind of disruption has been blowing through all
industries, and the maritime industry is no exception.

* Damilola Osinuga, LLM, doctoral researcher, World Maritime University, Fiskehamns-
gatan 1, 211 18 Malmo, Sweden, e-mail: damioshi@gmail.com.

Christensen, Clayton M., The Innovator’s Dilemma: When New Technologies Cause Great Firms
to Fail (The Management of Innovation and Change Series), 1st edn, Perseus Book LLC
(Ingram), (2013).
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Unmanned ships can be said to be the most disruptive twentieth-century devel-
opment in the maritime industry since the invention of the diesel engine. The inven-
tion of automated vessels is capable of bringing a change to the entire landscape of
shipping and its business model. It can also affect the role of shipping in society.
These new, conceptually different vessels have started to appear thanks to their
systems driven by Artificial Intelligence.? Although the application of autonomous
technology is not entirely new to the maritime industry given the use of unmanned
underwater vehicles, recently there have been rapid advances in the development
and use of unmanned autonomous and semiautonomous technology.

Unmanned ships are vessels capable of controlled movement on the sea and
inland waters in the absence of onboard crew.’ Broadly speaking, unmanned
ships can generically be divided into two types. The first is the remote ship
where the system is controlled by the use of remote control and a shore-based
remote operator who uses a computer and joystick to operate the unmanned
ship’s movement while using radio and satellite communications. The second
type includes ships enabled by autonomous operating systems that will no long-
er depend on any form of human control but will rather operate at the same
level as humans.*

However, organisations have gone further to identify different levels of au-
tonomy. The Maritime Safety Committee (MSC) of the International Maritime
Organization (IMO) has identified four degrees of autonomy: °

e Degree one: A ship with automated processes and decision support:
seafarers are on board to operate and control shipboard systems and func-
tions. Some operations may be automated and at times be unsupervised but
with seafarers on board ready to take control.

> The concept of unmanned vessels was conceived in the early 1970s. In 1973, in his book
Ships and Shipping of Tomorrow, Rolf Schénknecht described the ships of the future where
a captain would be able to perform his duties in an office building somewhere onshore,
while the ship would navigate itself with onboard computers. See Andrews, Crispin, Ro-
bot Ships and Unmanned Autonomous Boats, (2016), https://eandt.theiet.org/content/ar-
ticles/2016/09/robot-ships/, (accessed on 10 March 2019).

*  CMIIWG. CMI International Working Group Position Paper on Unmanned Ships and the
International Regulatory Framework, 2018, https://comitemaritime.org/wp-content/up-
loads/2018/05/CMI-Position-Paper-on-Unmanned-Ships.pdf, (accessed on 10 June 2020).

*  Hopster, Gerald; Kotacz, Marta K., When Technology Takes the Wheel —Is the CMR Ready
to Meet the Demand for Autonomous Transportation?, (2017) 9(1-2) European Journal of
Commercial Contract Law, 41, https://repub.eur.nl/pub/106767, (accessed on 3 March 2019).

IMO, Autonomous Shipping, 2019, http://www.imo.org/en/MediaCentre/HotTopics/Pag-
es/Autonomous-shipping.aspx, (accessed on 3 June 2020).
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e Degree two: A remotely controlled ship with seafarers on board: the
ship is controlled and operated from another location. Seafarers are available
on board to take control and to operate the shipboard systems and functions.

e Degree three: A remotely controlled ship without seafarers on board:
the ship is controlled and operated from another location.

¢ Degree four: A fully autonomous ship: the operating system of the ship
is able to make decisions and determine actions itself.

Similarly, the Maritime Autonomous Surface Ships (MASS) UK Code of
Practice recognises six (6) levels of vessel autonomy referring to levels of control
as listed in Table 1 below.®

Level Name Description
0 Manned | Vessel/craft is controlled by operators aboard
1 Operated | Under Operated control all cognitive functionality is

controlled by the human operator. The operator has direct
contact with the Unmanned Vessel over e.g., continuous
radio (R/C) and/or cable (e.g., tethered UUVs and ROVs).
The operator makes all decisions, directs and controls all
vehicle and mission functions.

2 Directed | Under Directed control some degree of reasoning and
ability to respond is implemented into the Unmanned
Vessel. It may sense the environment, report its state
and suggest one or several actions. It may also suggest
possible actions to the operator, such as e.g. prompting
the operator for information or decisions. However, the
authority to make decisions is with the operator. The
Unmanned Vessel will act only if commanded and/or
permitted to do so.

3 Delegated | The Unmanned Vessel is now authorised to execute some
functions. It may sense environment, report its state and
define actions and report its intention. The operator has
the option to object to (veto) intentions declared by the
Unmanned Vessel during a certain time, after which the
Unmanned Vessel will act. The initiative emanates from
the Unmanned Vessel and decision-making is shared
between the operator and the Unmanned Vessel.

¢ Table reproduced from Maritime Autonomous Surface Ships — UK Code of Practice. Avail-

able online: https://www.maritimeuk.org/media-centre/publications/maritime-autono-
mous-surface-ships-uk-code-practice/, (accessed on 30 May 2020).

77



D. Osinuga, Unmanned S hips: Coping in the Murky Waters of Traditional Maritime Law,
PPP god. 59 (2020), 174, str. 75-105

4 Monitored | The Unmanned Vessel will sense environment and report
its state. The Unmanned Vessel defines actions, decides,
acts and reports its action. The operator may monitor the
events.

5 Autonomous | The Unmanned Vessel will sense environment, define
possible actions, decide and act. The Unmanned Vessel
is afforded a maximum degree of independence and self-
determination within the context of the system capabilities
and limitations. Autonomous functions are invoked by
the on-board systems at occasions decided by the same,
without notifying any external units or operators.

There are also other organisations that have classified the different degrees
of autonomy in unmanned vessels. Examples are the MASS Levels of Control
according to the DNV GL class guideline for autonomous and remotely oper-
ated ships, and the MASS Level of Control Definitions according to the Lloyd’s
Register guidance document on autonomous ships.

With the world’s first fully electric and autonomous container ship,” with
zero emissions set to sail in 2020,® unmanned vessels will inevitably be a reality
in our world.

For the purposes of this paper, “unmanned vessels” refers to both “remote
controlled vessels” and “autonomous vessels”.

2. ANEWDAWN FOR MARITIME STAKEHOLDERS?

Advocates of unmanned vessels have enumerated many benefits that will
accrue to the maritime industry and the environment at large.

The lack of human presence on a vessel provides a large number of ben-
efits to shipowners. Shipowners would benefit from crew wage savings and the
lack of workplace injuries and claims by crew. Maritime Unmanned Navigation
through Intelligence in Networks (MUNIN) performed a cost-benefit analysis
7 The Yara Birkeland will be the world’s first fully electric and autonomous container ship,
with zero emissions. KONGSBERG is responsible for the development and delivery of
all key enabling technologies, including the sensors and integration required for remote
and autonomous ship operations, in addition to the electric drive, battery and propulsion
control systems.

She will be operated by an onboard crew in 2020 while the autonomous systems are being
tested and certified as safe. By 2022 she is expected to be ready to load cargo and navigate
autonomously without onboard crew.
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on the commercial viability of unmanned merchant shipping, compared to a
conventional bulker as a reference point. It was noted that the largest cost sav-
ings are due to the savings in crew costs.” In particular, this refers to crew wages,
food and other ancillary expenses.

According to the United States Department of Transportation, crew costs
take up about 68% of total operating costs on U.S. flagged vessels and 35% on
foreign-flagged vessels."” Saving such significant costs would be hugely wel-
comed by shipowners. Although an unmanned vessel would require a shore-
based operator (“SBO”) on land in a shore control centre, fewer operators would
be required and their wages are estimated to be lower than for seafarers who
would be compelled to experience the maritime adventure of the seas and leave
their families for several months.

Cost savings will also be made in terms of the build and construction of
the ship. This is attributable to the fact that there would be no need for struc-
tures for accommodation and the deckhouse! and this will save on costs,
weight, and space, thereby increasing cargo-carrying capacity."”” The removal
of accommodation would lead to lighter vessels, resulting in a decrease in
fuel consumption.”

Another benefit of the autonomous or unmanned vessel is its possible effect
on emissions. In April 2018, the IMO Marine Environment Protection Commit-
tee (MEPC) adopted an initial strategy for reducing the total annual greenhouse
gas (GHG) emissions from shipping by at least 50% by 2050. A reduction of
GHG emissions could be achieved with the advent of unmanned vessels. Emis-
sions from ships are closely linked to the energy requirements of a vessel.'* The
energy which a ship uses during propulsion depends on several factors, includ-
ing ship resistance and the efficiency of the propulsion train. Ship resistance is
affected by its shape, speed and draught. It is also affected by environmental

®  Deketelaere, Pol, The Legal Challenges of Unmanned Vessels (Universitiet Gent, 2017).

10" United States Department of Transportation Maritime Administration, Comparison of
U.S. and Foreign-Flag Operating Costs, (2011).

11 Pritchett, Paul W., Ghost Ships: Why the Law Should Embrace Unmanned Vessel Technol-
ogy, (2015) 40(1) Tulane Maritime Law Journal, 197.

2 Carey, Lucy, All Hands Off Deck? The Legal Barriers to Autonomous Ships, (2017) SSRN
Electronic Journal.

13 Pritchett, Ghost Ships: Why the Law Should Embrace Unmanned Vessel Technology, op. cit.

Vartdal, Bjern Johan; Skjong, Rolf; Lera St. Clair, Asun, Group Technology and Research

Position Paper 2018, Remote Controlled and Autonomous Ships in the Maritime Industry
(DNV GL, 2018).
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factors, such as wind, waves and current. Although there is no direct connection
between the level of manning a ship and the speed of the ship, the level of man-
ning may be an incentive to reduce the speed of a ship. It has been suggested
that a ship speed of 6 knots be adopted for an unmanned container ship.” If this
were applied, two unmanned ships operating at 6 knots would use about fifty
percent less energy than one ship operating at 12 knots. This theory would be
difficult to adopt in manned ships because of the increased operation costs asso-
ciated with crew members, feeding the crew and other expenses associated with
transportation at sea with a manned vessel.

The impact of unmanned ships on safety is likely to be another driver behind
the transition to unmanned vessels. Most marine accidents can be attributed to
human error. A study estimates that between 75% and 96% of maritime acci-
dents are the direct result of human error.”” The above study further states that
“fatigue, inadequate communication, and inadequate technical knowledge” are
the three biggest factors contributing to human error.” Unmanned ships have
the potential to reduce human errors. This reason might have been a major fac-
tor in the industry taking great interest in the increasing automation of vessels.

Notwithstanding all the above-mentioned benefits of autonomous/un-
manned vessels, they are not without obstacles and challenges.

One major challenge that unmanned vessels would pose to society is the
number of jobs that may be lost as a result of this innovation. The United Na-
tions Conference on Trade and Development (UNCTAD) states that the interna-
tional shipping industry employs about 1,545,000 seafarers and global demand
for seafarers is still increasing.” In the event that unmanned shipping finally
takes over our oceans, jobs would be lost. Although other jobs would be cre-
ated, such as those for information technology engineers, maintenance crew and
shore-based operators, it is unlikely that the number would match the current
number of employed seafarers. There have been contrary points of view on the

15 Tvete, Hans Anton, Unmanned Vessels - THE DNV GL “REVOLT” Project (2015), https://
iumi.com/images/Berlin2015/3Pressies/1609_HansAntonTvete.pdf, (accessed on 6 March
2019).

16 Chwedczuk, Michal, Analysis of the Legal Status of Unmanned Commercial Vessels in
U.S. Admiralty and Maritime Law, (2016) 47(2) Journal of Maritime Law and Commerce, 123,
https://search.proquest.com/docview/1793648292.

7" Rothblum, Anita M., Human Error and Marine Safety, http://bowles-langley.com/wp-con-
tent/files_mf/humanerrorandmarinesafety26.pdf, (accessed on 7 March 2019).

18 Ibid.

United Nations Conference on Trade and Development, Review of Maritime Transport 2016,
(2016).
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issue of the loss of jobs. According to a study prepared by the Hamburg School
of Business Administration on behalf of the ICS%

“Few vessels will be entirely autonomous in the next decade or two. With an
overall increase of the world fleet, at least the number of officers on board
will remain stable. At the same time the number of ‘crew” on shore in sup-
porting functions will increase, possibly significantly”.

The study concluded that there would be no shortage of jobs for seafarers
in the near future. Despite this study, the general belief is that unmanned ships
will lead to a loss of jobs.

There are also the technical obstacles facing unmanned vessels. For a ship to
be safely navigated, the danger to safe navigation must be detected in a timely
manner. Nevertheless, the current literature shows that the technological tools
in autonomous vessels surpass standard crew capabilities and that autonomous
vessels will be as safe as modern crewed vessels.?! However, elements that could
affect safe navigation and consequently have an impact on manoeuvrability
range from bathymetry, geography and objects which may be fixed or floating.”
For example, detections are currently ascertained by the combined use of peo-
ple, sensors and a priori information. However, to replace the crew, sensors must
be capable of replacing the senses of crew members on board ship. Sensor tech-
nology can do this without major problems in fair weather conditions, but when
the weather is sultry and harsh, such as in fog, heavy seas or snowfall, there
might be a challenge.” Wei et al** propose light detection and ranging and cam-
era detection fusion in a real-time industrial multi-sensor collision avoidance
system. However, Felski et al* argue that such a solution can be used only on
relatively short distances, for land mobile robots. Whatever the solution to such
navigational threats, one important aspect is the need to develop countermea-

2 Hamburg School of Business Administration, Seafarers and Digital Disruption — The Ef-
fect of Autonomous Ships on the Work at Sea, the Role of Seafarers and the Shipping
Industry (October 2018).

Felski, Andrzej; Zwolak, Karolina, The Ocean-Going Autonomous Ship —Challenges and

Threats, (2020) 8(1) Journal of Marine Science and Engineering, 41, https://doaj.org/article/57

280f68e8d6419192a7f6e73c3975bb.

Vartdal, Skjong and Lera St. Clair, Group Technology and Research Position Paper 2018,

Remote Controlled and Autonomous Ships in the Maritime Industry, op. cit.

» Ibid.

2 Wei, Pan and others, LiDAR and Camera Detection Fusion in a Real-Time Industrial
Multi-Sensor Collision Avoidance System, (2018) 7(6) Electronics, 84, https://search.pro-
quest.com/docview/2125335660.

»  Felski and Zwolak, The Ocean-Going Autonomous Ship —Challenges and Threats, op. cit.
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sure technologies. The current system in unmanned vessels must be improved
in the case of autonomous vessels to such a degree that the operator can be very
confident that critical subsystems will not fail during a sea voyage.*

There is also the complex situation where autonomous vessels are faced by
a manned vessel. Whilst the autonomous ship will always behave according to
an algorithm (barring any malfunction of its components), the behaviour of peo-
ple is not predictable. Ignorance of the rules may also affect human decision on
board.

Another downside of the autonomous vessel is that it may increase cargo
claims. The existing position is that the master and first officer supervise cargo
loading and stowing. For the crew, the appropriate loading and stowing of a
vessel could be essential to its stability and, as such, serves as a personal in-
centive to ensure the correct loading and stowing of the cargo.”” This incentive
would not relate to shore-based operators to whom the task would most likely
be given.

Another issue in relation to the autonomous or unmanned vessel is the laten-
cy of the teleoperation system. Latency is the period of time it takes for a signal,
expressed by the operator, to reach the vessel via satellites or other means. If
the latency becomes too long, this could jeopardise the safe and efficient opera-
tion of the vessel. Infiltration of cyber security could also cause the latency pe-
riod to increase and consequently to jeopardise the safe and efficient operation
of the vessel.

MUNIN also states that unmanned ships would be less vulnerable to pirate
attacks. This assertion may be partly true in relation to the traditional kind of
piracy that now occurs, i.e. the physical hijacking of a vessel for a ransom. How-
ever, it would be naive to think that there would be no “pirates and terrorists”
involved in the operation of unmanned vessels. The advent of unmanned ships
may introduce a new kind of piracy where cyber attacks would allow hacker-pi-
rates to illegally take over the remote-control system of the vessel for the purpose
of stealing the cargo and/or kidnapping the ship for ransom. Therefore, the ICT
systems of vessels will require a higher level of security than they have today to
withstand these cyber attacks which may be attempted via ICT infrastructures.

*  Redseth, Ornulf Jan; Burmeister, Hans-Christoph, Developments Toward the Unmanned
Ship, International Symposium “Information on Ships” (August 2012).

7 Rolls Royce, Autonomous Ships — The Next Step, https://www.rolls-royce.com/~/media/
Files/R/Rolls-Royce/documents/customers/marine/ship-intel/rr-ship-intel-aawa-8pg.pdf,
(accessed on 8 March 2019).

% Deketelaere, The Legal Challenges of Unmanned Vessels, op. cit.
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Some stakeholders have argued that pirates may even think that these new ships
would be softer targets, and would bring new players to the scene.? However,
whether the hacker of ICT systems will be said to be a pirate within the meaning
of the UN Convention on the Law of the Sea is still to be seen.*® The maritime
sector is not unfamiliar with cyber attacks. In 2017, Maersk was affected by Not-
Petya ransomware, resulting in the shutdown of its systems and costing it about
USD 300 million.

Despite the challenges identified above, the autonomous vessel is an innova-
tion that is here to stay. Although there are many unanswered questions con-
nected to the efficiency of unmanned vessels, their technical abilities, public ac-
ceptance, and insurable risks which need to be resolved over time, another nag-
ging question remains: can existing maritime law and policy be applied? Would
maritime law need to undergo a rigorous revamp and amendment?

3. THE EXISTING FRAMEWORK:PERFECT, TO BE ADAPTED, OR
ARE ADDITIONAL LAWS NEEDED?

3.1. Defining a Ship

Ships have been defined by several international conventions. However, be-
fore a discussion on the applicability of maritime law can be delved into, it is
pertinent to discover if a craft without a crew, i.e. an unmanned ship, can be said
to be a ship.

It is difficult to agree on a uniform definition of a ship. Gahlen states that
there are certain characteristics inherent in a vessel. These characteristics are
floatability; capacity for controlled movement on water; capacity for the carriage
of goods and persons beyond its mass; and engagement in maritime naviga-
tion.>! Bork notes, in addition to the above features, that such a craft must not be
of an insignificant size.*?

»  Aro, Tommi; Heiskari, Lauri, Challenges of Unmanned Vessels: Technical Risks and Legal

Problems (Yrkeshogskolan Novia 2018).

Hooydonk van, Eric, The Law of Unmanned Merchant Shipping — An Exploration, (2014)

20(6) The Journal of International Maritime Law, 403, https://www.openaire.eu/search/publi-

cation?articleld=od 232::423b7ca7d8565eealb6623acea871a87.

3 Gahlen, Sarah Fiona, Ships Revisited: A Comparative Study, (2014) 20(4) The Journal of
International Maritime Law, 252.

30

32

Bork, Katharina and others, The Legal Regulation of Floats and Gliders—In Quest of a
New Regime? (2008) 39(3) Ocean Development & International Law, 298, http://www.tand-
fonline.com/doi/abs/10.1080/00908320802235338.
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To further complicate the position on the lack of a uniform definition, even
international conventions do not agree on one. The UN Convention on the Law
of the Sea does not define a ship.

The United Nations Convention on Conditions for Registration of Ships®
defines a ship as “any self-propelled sea-going vessel used in international
seaborne trade for the transport of goods, passengers, or both, with the excep-
tion of vessels of less than 500 gross registered tons”.

The International Convention for the Prevention of Pollution from Ships*
also defines a “ship” as “a vessel of any type whatsoever operating in the marine
environment and includes hydrofoil boats, air-cushion vehicles, submersibles,
floating craft and fixed or floating platforms”.

The Convention for the Suppression of Unlawful Acts against the Safety of
Maritime Navigation®* (the SUA Convention) describes a ship as “a vessel of
any type whatsoever not permanently attached to the sea-bed, including dy-
namically supported craft, submersibles, or any other floating craft”.

The Convention on the International Regulations for Preventing Collisions
at Sea (COLREGS) provides that a “vessel” is “every description of water craft,
including non-displacement craft, WIG craft and seaplanes, used or capable of
being used as a means of transportation on water”.

The Nairobi International Convention on the Removal of Wrecks defines a ship as
“a seagoing vessel of any type whatsoever and includes hydrofoil boats, air-cushion
vehicles, submersibles, floating craft ... except when such platforms are on location
engaged in the exploration, exploitation or production of seabed mineral resources”.

According to the International Convention for the Unification of Certain
Rules of Law relating to Bills of Lading™® (the Hague Rules), a “ship” means any
vessel used for the carriage of goods by sea”.

Despite the differences in the definitions cited above, it can be seen that there
is no requirement(s) for a watercraft to have humans on board or to be navigated

*  The United Nations Convention on Conditions for Registration of Ships, (adopted: 7 Feb-
ruary 1986) (Art 2).

* International Convention for the Prevention of Pollution from Ships (MARPOL 1973) as
modified by the Protocol 1978 relating thereto (MARPOL 73/78), (adopted: 2 November
1973; entry into force: 2 October 1983).

Convention for the Suppression of Unlawful Acts against the Safety of Maritime Naviga-
tion, (adopted: 10 March 1988; entry into force: 1 March 1992) UNTS 29004.

International Convention for the Unification of Certain Rules of Law relating to Bills of
Lading (The Hague Rules) (Brussels), (adopted: 25 August 1924; entry into force: 2 June
1931).
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by humans on board for it to be seen as a ship. All definitions relied on above,
including other definitions not explored here,”” do not consider having a crew on
board, including a master, as an essential part of the notion of ship in the regula-
tory definitions of ship available to us.*A further look into national laws sug-
gests the same position. The UK’s 1995 Merchant Shipping Act® provides that a
“ship” includes “every description of vessel used in navigation”. The Nigerian
Merchant Shipping Act also defines a ship as “a vessel of any type whatsoever
operating in the marine environment and includes hydrofoil boats, air-cushion
vehicles, submersibles, floating craft, and fixed or floating platforms or mobile
offshore units when such platforms or units are not on location engaged in the
exploration, exploitation, storage or production of sea-bed mineral resource”.

Article 11 of the UAE Maritime Law*' defines a ship as follows:

“1. A vessel shall mean any structure normally operating, or made for the
purpose of operating, in navigation by sea, without regard to its power, ton-
nage, or the purpose for which it sails.

2. In applying the provisions of the Law, hovercraft used for commercial or
non-commercial purposes shall be deemed to be ships.

3. All appurtenances of the ship necessary for the operation thereof shall be
deemed to be part of the ship and of the same nature”.

It is interesting to note that there are no international conventions or national
laws that make the presence of a crew a criterion for a watercraft or a structure
to be a ship. Many scholars agree that for the purposes of the Law of the Sea
unmanned vessels must be regarded as ships.** There is a strong argument for
unmanned ships to be considered “ships” so that they may be integrated into

¥ See definitions of ships under the Convention on Limitation of Liability for Maritime
Claims (LLMC), (adopted: 19 November 1976; entry into force: 1 December 1986); Con-
vention on the International Regulations for Preventing Collisions at Sea, 1972 (COL-
REGS), (adopted: 20 October 1972; entry into force: 15 July 1977) (Rule 3); Convention on
the Prevention of Marine Pollution by Dumping of Wastes and Other Matter, (adopted: 29
December 1972 as amended; entry into force: 30 August 1975); International Convention
on Civil Liability for Oil Pollution Damage (CLC),(adopted: 29 November 1969; entry into
force: 19 June 1975).

Hooydonk, The law of Unmanned Merchant Shipping — An Exploration, op. cit.

¥ United Kingdom Merchant Shipping Act 1995, Section 313.

% Nigerian Merchant Shipping Act 1995, Section 361.

4 The UAE Federal Law No. 26 of 1981 on Maritime Commercial Law, as amended.

#  Henderson, Andrew H., Murky Waters: The Legal Status of Unmanned Undersea Vehi-
cles, (2006) 53 Naval Law Review, 55; Kraska, James, The Law of Unmanned Naval Systems
in War and Peace, (2010) 5(3) The Journal of Ocean Technology, 44.
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existing legal frameworks because their operations will pose many of the same
collision and pollution risks as manned vessels.*

Although the definitions of ships may differ in different statutes and conven-
tions given that the legal definitions are tilted in line with the subject matter of
the laws or convention, it is very clear that human presence is never one of the
conditions for a structure to be defined as a ship. More importantly, the lack of
a uniform definition can be a “blessing in disguise”, affording flexibility to the
definition of ships.**

Against this background, despite the lack of uniformity on the definition of
a ship, it is easy to see that the definitions of ships under international conven-
tions and national laws are broad enough to admit the unmanned ship as a ship
within these contexts. States will be able to admit the unmanned vessel consider-
ing that the United Nations Convention on the Law of the Sea (UNCLOS)* does
not define a ship and Article 91 stipulates that a State has the powers to grant a
ship the power to fly its flag, consequently leaving the State to determine what
a ship is.

3.2. Genuine Link to a Flag State?

The nationality of a ship as distinct from the nationality of its owner is said
to have emerged as a matter of State practice at the beginning of the nineteenth
century.* Registration of a ship is necessary as a matter of practice because a
vessel or its owner may need the assistance or intervention of the flag State.*” For
a vessel to hoist a flag, there must exist a genuine link between the State and the
flag as stipulated by UNCLOS and the United Nations Convention on Condi-
tions for Registration of Ships.* UNCLOS requires that every State assume juris-
diction under its domestic laws over each ship flying its flag, its master, officers
and crew in respect of administrative, technical and social matters concerning

#  CMIIWG. CMI International Working Group Position Paper on Unmanned Ships and the
International Regulatory Framework, op. cit.

#  Veal, Robert; Tsimplis, Michael, the Integration of Unmanned Ships into the Lex Maritima,

(2017) (2) Lloyd’s Maritime and Commercial Law Quarterly, 303.

#  Adopted: 10 December 1982; entry into force: 16 November 1994.

% Cogliati-Bantz, Vincent P., Means of Transportation and Registration of Nationality, (2015).

¥ Kontorovich, Eugene, Arctic Sunrise (Netherlands v. Russia); In re Arctic Sunrise (Nether-
lands v. Russia), (2016) 110(1) The American Journal of International Law, 96.

4% Article 91 UNCLOS.
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the ship.*Article 94 UNCLOS states the duties of the flag State. More particu-
larly, Article 94(3) UNCLOS states that:

“Every State shall take such measures for ships flying its flag as are necessary
to ensure safety at sea with regard, inter alia, to:

a) the construction, equipment and seaworthiness of ships;

b) the manning of ships, labour conditions and the training of crews, taking
into account the applicable international instruments;

c) the use of signals, the maintenance of communications and the prevention
of collisions”.

Article 94(4)(b) & (c) UNCLOS states that:
“Such measures shall include those necessary to ensure:

b) that each ship is in the charge of a master and officers who possess appro-
priate qualifications, in particular in seamanship, navigation, communica-
tions and marine engineering, and that the crew is appropriate in qualifica-
tion and numbers for the type, size, machinery and equipment of the ship;

c) that the master, officers and, to the extent appropriate, the crew are fully
conversant with and required to observe the applicable international regu-
lations concerning the safety of life at sea, the prevention of collisions, the
prevention, reduction and control of marine pollution, and the maintenance
of communications by radio”.

Looking at the above provisions, each flag State bears the duty of providing
the necessary conditions to be fulfilled by the ship flying its flag in respect of
manning, labour conditions and the training of crews. Article 94(4)(b) UNCLOS
further states that each ship is in the charge of a master and officers who pos-
sess appropriate qualifications, and that the crew is appropriate in qualification
and numbers for the type of ship. The position will, however, be different in
unmanned vessels. The intention behind this provision is to ensure that there
is safety at sea. In particular, Article 94(3) UNCLOS uses the word “inter alia”.
The implication is that the measures to be taken are not exhaustive and a State
may determine the relevant measures to help it guarantee safety at sea for ships
hoisting its flag. Against this backdrop, once it can be ascertained by a flag State
that an unmanned vessel does not require the listed measures to ensure safety,
the said provision can be rendered redundant and inapplicable by flag States in
relation to unmanned vessels.

© Article 94(2)(b) UNCLOS.
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Article 94(4)(b) & (c) stipulates that a flag State must ensure that each ship is
in the charge of a master. In the case of an unmanned vessel, the ship will not be
in the charge of a traditional master since humans are not on board. However,
some commentators argue that the SBO who controls the navigation of the ves-
sel ashore should be seen as the master for the purpose of this provision. In line
with such a view, flag States will ensure that the SBO fulfils the requirements set
out in UNCLOS. As effective as this may seem, the challenge of this application
is that the task of a shore-based vessel controller is not entirely similar to that
of a ship’s master.”® There is something called “Captain’s Law”, which covers a
whole spectrum of rules that determine the legal status of a master.”!

Against this backdrop, in the case of an unmanned vessel with no human
on board, the legal powers exercised by the master will cease. Traditionally,
the master is the person on board who is responsible for the nautical command
of the ship, or, in the case of an emergency, performs legal acts on behalf of
the owners, or exercises the employer’s authority over a community of workers
temporarily isolated from society. All these responsibilities are rather different
from those that an SBO will possibly hold in the future.

Furthermore, it is unlikely that an SBO will require qualifications in sea-
manship, navigation, communications and marine engineering to operate a ves-
sel from shore. As such, the provision may be inapplicable in the case of an
unmanned vessel. Accordingly, the general assumption that an SBO is a ship’s
master in respect of this provision may lead to absurdity. Considering that
States have the duty to implement this provision of UNCLOS, it is accordingly
suggested that States put in place measures to ensure safety and to regularly
update the relevant qualification of shore-based operators.

With respect to determining a genuine link to a flag State, criteria are re-
duced particularly in relation to open registries or flags of convenience. The
United Nations Convention on Conditions for Registration of Ships® is most
likely never going to enter into force and so uniformity on a genuine link is dif-
ficult to foresee.

Currently, a genuine link is created if a ship is owned by nationals of the State
which exercises control over the ship, is manned by nationals of that State, and

% Hooydonk, The Law of Unmanned Merchant Shipping — An Exploration, op. cit.

' Aro and Heiskari, Challenges of Unmanned Vessels: Technical Risks and Legal Problems,
op. cit.
2 The United Nations Convention on Conditions for Registration of Ships, Geneva, (ad-

opted: 7 February 1986).
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frequently stops in the ports of that State.” According to Hooydonk, a genuine
link may be illusionary in respect of unmanned shipping, particularly in an era
where the “...owner of the unmanned ship is not necessarily established in that
state, when the ship never calls in the ports of that state and when it is controlled
and monitored by an anonymous operator sitting at a control desk somewhere
in a distant low-cost country, or by a computer program created in one or other
country and operating ‘in the cloud’? Instead of being genuine, the link would
then be virtual in the highest degree”.>*

It is true that UNCLOS does not define a genuine link, and an extremely
slender relationship between the flag State and a fictitious legal person not nec-
essarily based in the flag State with an address would be sufficient to serve as a
genuine link. Despite the desirability of the normative insistence of a real link
between a vessel and the flag State, the International Tribunal on the Law of the
Sea (ITLOS) has stated that the need for the genuine link requirement in Article
91 UNCLOS is “to secure more effective implementation of the duties of the flag
State, and not to establish criteria by reference to which the validity of the regis-
tration of ships of a flag State may be challenged by other States”.>

The concept in respect of an unmanned vessel may be simply idealistic be-
cause the genuine link between the owner of an unmanned ship and the flag
ship is difficult to find. The owner of an unmanned ship is not necessarily domi-
ciled in that State, the ship never calls at the State and the SBO is operating from
a low-cost nation or even by a computer program in the case of a fully auto-
mated vessel. Whilst it is common knowledge that shipping holds on to very old
traditions, the whole concept of a genuine link might be unnecessary in the era
of unmanned shipping.

Further, States have discretion to lay down guidelines that a ship needs to
comply with to be able to show a genuine link between the State, the ship and
the owners.”® It is up to the States to indicate to their own maritime administra-
tion authorities what a genuine link is. It is therefore submitted that creating a
genuine link for an unmanned ship will not pose a problem under the existing
framework.

% Shaughnessy, Tina; Tobin, Ellen, Flags of Inconvenience: Freedom and Insecurity on the
High Seas, (2006) Journal of International Law & Policy, https://www.law.upenn.edu/jour-
nals/jil/jilp/articles/1-1_Shaughnessy_Tina.pdf.

% Hooydonk, The Law of Unmanned Merchant Shipping — An Exploration, op. cit.

»  Churchill, Robin R.; Hedley, Christopher, The Meaning of the “Genuine Link” Requirement
in Relation to the Nationality of Ships (International Transport Workers’ Federation 2000).

% Ibid.
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3.3. Complying with Different Conventions in Relation to Safety, Manning
and Qualifications

Most international conventions relating to shipping envisage conventional
manned ships. The IMO Principles of Safe Manning is the primary international
standard on safe maning. The principles are non-binding guidance on how to
set minimum safe manning requirements for vessels. A safe manning level is
therefore subjective,” and each flag State may decide on the minimum man-
ning it prefers to adopt. In the United Kingdom, a ship owner is to submit to the
Secretary of State its proposal for safe manning numbers according to the type
of vessel and nature of the voyage. This means that an owner of an autonomous
ship may submit that a safe manning number is zero. A contrary position is held
by Nigeria where the Merchant Shipping (manning) Regulation 2010 stipulates
the minimum manning for each vessel. In jurisdictions where there are statutory
safe manning principles, such countries can amend or may simply adopt a posi-
tion similar to that of the United Kingdom.

Another convention that partly regulates manning is the 1974 International
Convention for the Safety of Life at Sea (SOLAS). Paragraph 1 of Annex 2 of the
SOLAS Convention states that “Every ship to which chapter I of the Conven-
tion applies shall be provided with an appropriate safe manning document or
equivalent issued by the Administration as evidence of the minimum safe man-
ning”. This implies that SOLAS envisages traditional ships as being manned
and, as such, for a vessel to be SOLAS compliant, it will have to have appropriate
manning documents.

SOLAS also requires that survival craft be available on board and a suffi-
cient number of crew members must also be aboard the vessel to operate it.”®
Clearly, the rationale behind this is that conventional ships are always manned
and, consequently, an avenue for escape in the case of emergency must be made
available. Considering that there would be no need for crew to escape on un-
manned vessels, this regulation is not important and unmanned vessels may be
exempted.”

The International Convention on Standards of Training, Certification and
Watchkeeping for Seafarers (STCW) is a convention that regulates and sets min-
imum qualification standards for seafarers. Its purpose is to promote the safety
of life and property at sea and to protect the marine environment by establishing

*  See Hong Kong Fir Shipping Co v Kawasaki Kisen Kaisah [1962] 2 WLR 474.
% Part B — Requirements for ships and life-saving appliances, Regulation 10.
Pritchett, Ghost Ships: Why the Law Should Embrace Unmanned Vessel Technology, op. cit.
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an international agreement on the standards of training, certification and watch-
keeping for seafarers. The STCW Convention applies to all seafarers on board sea-
going vessels, except for seafarers working on military ships, state-owned ships
and non-commercial governmental ships.®® Whilst the STCW Convention does
not define a seafarer, the Maritime Labour Convention 2006 defines a “seafarer”
as “any person who is employed or engaged or works in any capacity on board
a ship to which this Convention applies”. A combined reading of both conven-
tions would mean that the STCW Convention applies to persons employed or
engaged to work on a ship.

Among other things, STCW chapter VIII provides for watchkeeping ar-
rangements. More importantly, Regulation VIII/2 uses the phrase “physically
present”.®! It is easy to see that the relevant manning conventions which were
made to promote the safety of life and property at sea cannot directly be adapted
to a person operating a vessel ashore. Accordingly, there might be a need to
amend the manning conventions or for a protocol on autonomous vessels.

3.4. Does It Obliterate Piracy?

The menace of piracy has always been a concern for maritime stakeholders
and other industry players. Although the menace of piracy seems to have de-
clined in the last few years, the crime continues to put people lives and econo-
mies at risk.®? Article 101 UNCLOS provides that:

“Piracy consists of any of the following acts:

a) any illegal acts of violence or detention, or any act of depredation, com-
mitted for private ends by the crew or the passengers of a private ship or a
private aircraft, and directed:

i. on the high seas, against another ship or aircraft, or against persons or
property on board such ship or aircraft;

ii. against a ship, aircraft, persons or property in a place outside the juris-
diction of any State;

%0 See Article III of the STCW Convention.

61

Vartdal, Skjong and Lera St. Clair, Group Technology and Research Position Paper 2018,
Remote Controlled and Autonomous Ships in the Maritime Industry, op. cit.
62

Satkauskas, Rytis, Piracy at Sea and the Limits of International Law, (2011) 1(2) Aegean
Review of the Law of the Sea and Maritime Law, 217.
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b) any act of voluntary participation in the operation of a ship or of an air-
craft with knowledge of facts making it a pirate ship or aircraft;

c) any act of inciting or of intentionally facilitating an act described in sub-

paragraph (a) or (b)”.

The above provisions stipulate that any illegal acts of violence or detention,
or any act of depredation, committed for private ends by the crew or the pas-
sengers of a private ship or a private aircraft on the high seas against another
ship or aircraft will amount to piracy. A closer review of the UNCLOS regime
shows that for an action to be considered piracy, it must include violence or
detention.

An unmanned vessel would most likely not be susceptible to traditional
maritime piracy. An unmanned vessel may, however, be hijacked by “cyber
pirates”. The question is whether taking control of an unmanned vessel by
exploiting weaknesses in its electronic information systems would be consid-
ered violent. The United States courts have noted that acts of “violence” do not
have to be directed at a person: malicious acts against inanimate objects also
comport with the commonsense understanding of the term.®® Accordingly, an
unauthorised person who hijacks a vessel even by electronic means may fall
under the description of being violent.

The use of the word “or” in the definition of piracy provides that an alter-
native to the condition of violence is detention. A look at the definition shows
that it is possible for a cyber hijacking to be an illegal act of detention.® Black’s
Law Dictionary defines detention as the “custody of property”. It is arguable
that the hijacking of an unmanned vessel will be an illegal act of detention. The
hijacker will most likely be able to navigate the vessel to anywhere he desires
and control the vessel during the period the vessel is hijacked.

Finally, an important issue is whether detention must be committed by
crew members or a passenger of a private ship or aircraft. A literal reading of
this feature of an act of piracy shows that piracy of a ship can only be commit-
ted by people who are physically aboard a ship.®® A cyber pirate would most
likely be ashore and may not fall within the traditional meaning of piracy, thus
making UNCLOS not a perfect regulation for an unmanned vessel in relation
to piracy.

6 Inst. of Cetacean Research v. Sea Shepherd Conservation Society, 725 F3d 940, 944, 2013
AMC 1695, 1698 (9th Cir. 2013).

¢ Pritchett, Ghost Ships: Why the Law Should Embrace Unmanned Vessel Technology, op. cit.
6 Ibid.
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In light of this, it is suggested that UNCLOS be expanded to assimilate and
absorb the variants of piracy which may extend to cyber pirates. In addition,
because of the difficulty that comes with amending conventions, States can ex-
pand domestic laws to cover the intrinsic characteristics of what cyber piracy
may look like.

3.5. COLREGS

The Convention on the International Regulations for Preventing Collisions
at Sea, 1972 (COLREGS), is the primary international instrument with respect to
the prevention of collisions at sea and navigational rules. The COLREGS Con-
vention is an attempt to make navigation safer by establishing common naviga-
tional behavioural patterns and standardising certain equipment on vessels.*
Rule 2 COLREGS stipulates that nothing in COLREGS “shall exonerate any ves-
sel, or the owner, master or crew thereof, from the consequences of any neglect
to comply with these Rules or of the neglect of any precaution which may be
required by the ordinary practice of seamen, or by the special circumstances of
the case”.

Rule 5 COLREGS states that “Every vessel shall at all times maintain a prop-
er look-out by sight and hearing as well as by all available means appropriate
in the prevailing circumstances and conditions so as to make a full appraisal of
the situation and of the risk of collision”.

By the above rules, it appears that it is expected that a crew would be on
board always to ensure that the requirement of a lookout by sight and hearing
is met. However, there are arguments that this can be satisfied with the use of
audio-visual technology given that courts have recognised the use of informa-
tion from a shore-based radar facility in the Nordic Ferry case,” and the use of
radar as an appropriate means.® It is nonetheless important for the SBO to be in
a position to respond appropriately in complex and changing situations®.

Accordingly, unless an autonomous ship can satisfy the requirement of Rule
5 and react to potential collisions with at least the same level of skill and intui-
tion as an experienced mariner, COLREGS may need to be amended to allow
autonomous ships to operate legally.

60 Ibid.
& [1991] 2 Lloyd’s Rep 591.

% See Maritime Harmony 13 [1982] 2 Lloyd's Rep. 400 and the Roseline 17 [1981] 2 Lloyd’s
Rep 410.

¢ Carey, All Hands Off Deck? The Legal Barriers to Autonomous Ships, op. cit.

93



D. Osinuga, Unmanned S hips: Coping in the Murky Waters of Traditional Maritime Law,
PPP god. 59 (2020), 174, str. 75-105

Again, in relation to collision, the 1910 Collision Convention adopts a fault-
based regime envisaging liability. Many issues may arise in relation to comply-
ing with the 1910 Convention. Ascertaining who is at fault in the case of an
unmanned vessel might pose a problem. Can artificial intelligence be “at fault”
and therefore to blame? Would the position be different if there were a colli-
sion between a manned ship and an unmanned ship? On the presumption that
computers do not make errors, will the manned vessel alone be to blame? Bear-
ing in mind that a ship as an object cannot be at fault, is it necessary to extend
the circle of persons to be held liable for the actions of an unmanned ship to the
manufacturer of the systems” or the operators? Should a regime of strict liability
be introduced?”!

Soyer” suggests that a strict liability regime be adopted for autonomous re-
gimes. Of course, the use of strict liability regimes is not new to international
conventions.” The justification for this is that in building an autonomous vessel,
the number of individuals involved is likely to be enormous. The courts will
then be dealing with apportioning liability between hardware manufacturers,
sensor programmers, software developers and other relevant persons. This will
be time consuming and may be unfair to the third-party claimant. Another jus-
tification for a strict liability regime is that, over the years, intelligent machines
adapt to the instructions they receive from humans which were not used at the
time of their creation. If this is true, a test of fault-based liability may be impos-
sible in a situation where an autonomous vessel has adapted to the subsequent
instructions received through its operation, and where those instructions are
different from those originally programmed into the vessel.

Soyer™ also suggests that there should be exceptions to the strict liability re-
gime. For example, if an autonomous vessel is involved in a collision when it is
not under operation, a strict liability regime should not be applied because the
action of the vessel did not create a risk of navigation. Soyer further argues that

70 Volvo’s CEO announced that it will accept full liability if any of its cars crash while in full
autonomous driving mode.

"t Howse, Tim, Maritime Autonomous Surface Ships — Identifying and Covering the Risks,
(2019), http://www.gard.no/web/updates/content/27188643/maritime-autonomous-surface-
ships-identifying-and-covering-the-risks, (accessed on 21 March 2019).

2 Soyer, Baris, Autonomous Vessels and Third-Party Liabilities, in Soyer, Baris; Tettenborn,
Andrew (eds.), New Technologies, Artificial Intelligence and Shipping Law in the 21st Century
(Istedn, Routledge 2020), 105.

7 Article 3 of the International Convention on Civil Liability for Oil Pollution Damage
(CLC), (adopted: 27 November 1992; entry into force: 30 May 1996).

™ Soyer, Autonomous Vessels and Third-Party Liabilities, op. cit.
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where the vessel is in the charge of an operator, a fault-based system be used
in apportioning liability. To further complicate the liability issue of collision,
where a cyber attack leads to collision, who should bear liability? It is suggested
that it is only fair that liability is taken by the shipowner who put an autono-
mous vessel at sea knowing that once there is an attack, it is difficult for shore-
based controllers to intervene.

Even when a strict liability regime is put in place, the question arises as to
who is liable, the manufacturer or the shipowner? It is quite appealing to say
the manufacturer of the software should be liable for a collision considering that
he understands every detail of the software and should be responsible for loss
attributable to a breakdown of software. However, it is more pragmatic to claim
that the shipowner be held responsible because: (1) it is an age-long maritime
principle that anyone who engages in hazardous activity should be held respon-
sible; (2) a shipowner is expected to maintain and inspect the software after the
vessel has been delivered; (3) the P&I clubs have cover extending to shipowners
which would ensure that the 3™ party is duly indemnified for loss as a result of
a collision.

Accordingly, the importance of safety cannot be over emphasised. It is there-
fore crucial that the issue of compliance with COLREGS by unmanned vessels
be resolved. This may be by creating a new set of seaway rules for these vessels.
Such rules will take into consideration the traffic regulation between unmanned
ships and manned ships. They will also take into account ethical dilemmas con-
nected with unmanned ships.” Such rules will form part of the international
regulation and revision of seaway. Indeed, the determination of liability in colli-
sion is highly important and should be considered in detail.

3.6. Carriage of Goods by Sea

The Hague Rules” and the Hague-Visby Rules provide that a carrier may
be allowed complete immunity if it can be proven that the cargo losses were
caused by a negligent act or omission relating to the navigation or management
of the ship.”” Relating this to an unmanned vessel, when will the defence be ap-
plicable? It has been argued by some scholars that if the SBO is negligent, the

7 CORE Advokatfirma and Cefor, Maritime Autonomous Surface Ships — Zooming in on Civil
Liability and Insurance (Cefor, December 2018).

76 The International Convention for the Unification of Certain Rules of Law relating to Bills
of Lading.

77 Article 4(2) of the Hague Rules.
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shipowner will be able to rely on the provisions of Article 4(2) of the Hague
(Visby) Rules and escape liability.” This argument may seem to resolve the issue
in instances where the vessels are remote controlled but, considering that the
level of automation of unmanned ships will differ, the same cannot be said in
instances where the vessel is fully automated and needs no shore-based control-
ler. Such an interpretation will be impracticable, unworkable, and the provisions
redundant.

It may be possible to argue that where cargo losses are caused by a technical
fault which is attributable to the manufacturers and technology providers, such li-
ability will fall on the product manufacturers which have caused the loss. Wheth-
er the manufacturers would be prepared to accept liability remains to be seen.

The Hague Rules require the carrier “to exercise due diligence to make the
ship seaworthy” before a voyage. A seaworthy vessel is one that is “reasonably
fit to carry the cargo which she has undertaken to transport”. Vessels will be said
to be unseaworthy where they have been found unseaworthy for sailing due
to incorrect charts,” insufficient bunkers for the voyage,® the absence of docu-
ments required to satisfactorily prosecute the contemplated voyage,® defective
navigational equipment,® and “having unqualified crew members” %

Findings of unseaworthiness under these standards in the context of remote-
ly operated and fully autonomous USVs are not difficult to imagine. However,
in relation to crew members, it is arguable that for vessels with SBOs, the SBO
would be the crew in such instances, and, where the SBO is incompetent, the ship
would be unseaworthy and the shipowner would be liable. The unanswered
question in this context is what will be used to determine the SBO’s competence.

The Advanced Autonomous Waterborne Applications Initiative (AAWA)
opines that Shore-Based Operators will be master mariners with years of seago-
ing experience.® If this is the case, in decades to come shore-based operators

®  Rodriguez-Delgado, Juan Pablo, The Legal Challenges of Unmanned Ships in the Private
Maritime Law: What Laws Would You Change?, (2018) SSRN Electronic Journal.

7 The Marion [1984] AC325.

8 McFadden v Blue Star Line [1905] 1 KB 697, at p. 704.

81 The Madeleine [1967] 2 Lloyd’s Rep 224.

8 Complaint of Thebes Shipping Inc., 486 F. Supp. 436 (5.D.N.Y. 1980).

8 Hong Kong Fir Shipping v KKK [1962] 2 QB 26 (see also The Eurasian Dream [2002] 1
Lloyd’s Rep 719).

Advanced Autonomous Waterborne Applications Initiative (AAWA) Remote and Autono-

mous Ship — The Next Steps, 70 https://www.utu.fi/en/units/law/research/research-proj-
ects/Pages/aawa.aspx, (accessed on 24 March 2019).
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who meet such a requirement will be difficult to find because, as more ships
become automated, fewer people will be going to sea.®

3.7. Cyber Security and Insurance

The advent of the internet and its increased use has significantly increased
the vulnerability of organisations to information theft, identity theft, disclosure
of sensitive information, vandalism, business interruption and denial-of-service
attacks, thereby bringing information security issues to the top of the agenda for
corporate executives.®A cyber attack could also result in unquantifiable repu-
tational damage and erosion of trust, which would have dire economic conse-
quences.

Risks associated with data exchange are prevalent in all sectors. However,
with the introduction of unmanned vessels, it is expected that exposure to cyber
risk will increase. Cyber risk is defined as “operational risks to information and
technology assets that have consequences affecting the confidentiality, availabil-
ity, or integrity of information or information systems”."” Safety continues to be
an important issue in maritime navigation and, as such, maritime stakeholders
are worried about cyber security. Stakeholders including the IMO are focusing
on identifying risk mitigation instruments, optimising internal procedures and
anchoring cyber resilience in top-level management.®

In relation to unmanned vessels, crimes such as cyber piracy® could become
a trend. It is therefore important for regulations to be adopted to ensure that
cyber security is good enough to reduce the possibility of cyber crime with the
advent of unmanned ships. However, cyber security is not just about preventing
hackers gaining access to systems and information, potentially resulting in the
loss of confidentiality and/or control. It also addresses the maintenance of integ-
rity and the availability of information and systems, ensuring business continu-
ity and the continuing utility of digital assets and systems. It is thus important
that adequate attention is given not only to protecting ship systems from attack

% Carey, All Hands Off Deck? The Legal Barriers to Autonomous Ships, op. cit.

% Gordon, Lawrence A.; Loeb, Martin P.; Sohail, Tashfeen, A Framework for Using Insur-
ance for Cyber-Risk Management, (2003) 46(3) Communications of the ACM, 81.

¥ Cebula, James J.; Young, Lisa R., A Taxonomy of Operational Cyber Security Risks (ACI
Information Group, December 2010).

% CORE Advokatfirma and Cefor, Maritime Autonomous Surface Ships — Zooming in on Civil
Liability and Insurance, op. cit.

% The piracy which would be prevalent with unmanned shipping is different from tradi-

tional piracy. See discussion above on piracy in unmanned vessels.
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but also to ensuring the design of the systems and supporting processes is re-
silient and that appropriate reversionary modes are available in the event of a
compromise.”

This is important because a ship is naturally connected to a large web of net-
works. Running such complex systems could be an entry point for cyber crimi-
nals to perpetrate malicious acts. Finally, particular attention must be given to
inside threats from shore-based operators who may decide to behave malicious-
ly. Regulations on the necessary precautions to be taken by every shipowner,
shore-based operator and other players in relation to cyber security must be
made in view of the imminent takeover of our oceans by unmanned ships. Fail-
ure to comply with such regulation or the failure of an organisation to have
adequate cyber risk management could make the unmanned ship unseaworthy.

Marine safety and security have been one of the main objectives of the IMO.
The International Safety Management Code (ISM) and International Ship and
Port Facility Security Code (ISPS) are regulations to ensure safety in ship and
harbour operations, as well as in the working environment, which includes per-
sonnel on shore and on board vessels.”” The above-mentioned codes are focal
points in relation to risk identification, accident prevention and emergencies in
the maritime industry.

On 5 July 2017, the IMO issued Guidelines on Maritime Cyber Risk Manage-
ment, which provide recommendations on the protection of ships from the emerg-
ing threat of cyber attacks. According to the Guidelines, member governments
are encouraged to ensure that cyber risks are appropriately addressed in safety
management systems no later than the first annual verification of the company’s
Document of Compliance after 1 January 2021. The IMO also amended two of its
general security management codes to explicitly include cyber security.*

Stakeholders appear to be happy with the inclusion of cyber risk manage-
ment under the ISM Code with effect from 1 January 2021 as adopted by the
IMO. However, there is a lack of clarity about the standards that will be used to
assess the risk management of unmanned ships. Internationally recognised non-
marine specific standards like the International Electrotechnical Commission,
the International Organization for Standardization, and cyber risk management
programmes, such as the National Institute of Standards and Technology Cyber-

% Lagouvardou, Sortiria, Maritime Cyber Security: Concepts, Problems and Models (Techni-
cal University of Denmark, 2018).

o Ibid.

% The International Ship and Port Facility Security Code (ISPS) and International Security
Management Code (ISM).
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security Framework, are expected to be applicable together with guidelines and
procedures from classification societies.” Shipowners should take a risk-based
approach to ensuring cyber security. They have to see the nexus between strong
cyber-security practices and the survival of their business.

3.8. Unresolved Issues

Despite discussing several issues above, this paper cannot exhaustively con-
sider all the legal aspects related to the introduction of unmanned ships. The
issue of the definition of the word “seafarer” under the Maritime Labour Con-
vention 2006 (MLC) and whether MLC will be applied to shore-based operators
has not been discussed.

The issue of the pilot and the pilot’s status have also not been considered in
this paper. Although the status of the pilot is not defined in any international
convention, it is important that their status be determined under national laws
in view of the introduction of unmanned vessels. Traditionally, a pilot is re-
garded as an advisor with local knowledge who assists the master on board with
advice about navigation in the pilotage waters in the approaches to ports and in
waterways.”

There are some places where the pilot gives advice from the shore by means
of radio communications. In such instances, the pilot would be an advisor and
cannot be said to be liable for negligence. However, because of the underlying
determinative factor of efficient pilotage which depends on the effectiveness of
the communications and information exchange between the pilot, the master
and the bridge personnel, while the unmanned ship requires tug assistance upon
entering and leaving ports, the question arises about who has command of the
tow. In most jurisdictions, the law is that the master of the vessel is not relieved
of responsibility for the conduct and navigation of the vessel only because the
vessel is under pilotage.” In the case of unmanned vessels, who takes respon-
sibility for the conduct of the vessel? Should this be the shore-based operators,
who may not directly be employees of the shipowners, or the shipowners?

% CORE Advokatfirma and Cefor, Maritime Autonomous Surface Ships — Zooming in on Civil
Liability and Insurance, op. cit.
% Aro and Heiskari, Challenges of Unmanned Vessels: Technical Risks and Legal Problems, op. cit.

% For example, see Section 326 of the Australian Navigation Act 2012.
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4. CONCLUSION

It is impracticable to transplant the existing liability rules applicable in the
context of traditional manned maritime activity to its unmanned counterpart.
Although SBOs may be placed side by side with conventional seafarers, there is
a shift in the impact of responsibilities.

Unmanned ships will rely heavily on information technology, software and
communication systems. These vessels will have no one on board to diagnose and
“troubleshoot” even glitches. The role of the remote controller of an unmanned
ship is believed to be similar to that of the master in that both assume real-time
command of, among other things, the movement and signalling of the relevant
ship. However, in the case of a fully automated vessel which is not controlled
ashore, there may be complications because a pre-programmer of an autonomous
unmanned ship enjoys a role unparalleled in the traditional maritime domain. He
is potentially the last human input into the ship’s navigational course but, unlike
a master, does not exercise real-time decision-making influence.”

The pre-programmer is in this sense more akin to an engineer or even a
component manufacturer but, unlike each of these, in the context of an au-
tonomous collision avoidance system with no onboard oversight, his before-
the-event conduct potentially has a far more profound bearing on the ship’s
navigational safety than the ordinary component manufacturer of a manned
ship. Applying ordinary principles, liability arising from an accident involving
a programmed autonomous unmanned ship is to be apportioned between the
shipowner, the software manufacturer and the pre-programmer. Each of these
could be separate or the same corporate entities, which further adds to the
complexity. To what extent liability between these parties should be joint and
several must be considered, as must the entitlement or otherwise of the pre-
programmer to invoke the liability limitations of the shipowner.”” New regula-
tions and practices will need to be developed to cover the activities introduced
by unmanned operations.

The most important consideration in the regulation of unmanned cargo is
safety. Due to the innovative technology involved, the level of safety currently
guaranteed by cruise boats is a clear standard. It is unrealistic to expect regula-
tors or the entire maritime community to accept lower standards. Given the ad-
vent of the new technology, the most appropriate regulatory approach is to in-

%  CMIIWG. CMI International Working Group Position Paper on Unmanned Ships and the
International Regulatory Framework, op. cit.

7 Ibid.
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clude unmanned vessels in existing frameworks, with some significant changes
based on the findings of the earlier pages of this work.

It is important to note that considerable amendments to the existing frame-
work are needed for the operation of pre-programmed unmanned ships. It may
take a long time to change the established IMO rules, as an agreement between
a small number of States alone cannot bring about international change. Interna-
tional conventions are politically difficult to achieve, especially when it comes to
international transport. Based on the foregoing, it may be more appropriate and
easier for these changes to be effected from a State and domestic level.

National regulations play an important part in providing safety information
for unmanned vessels to national authorities. The governments of these coun-
tries play a crucial role in the provision of supply as they relate to technology
that meets international requirements. Currently, the IMO has introduced more
than 50 international regulations and conventions. Most of the obligations im-
posed by these regulations are administered by flag States who consequently
enforce them by national regulations that reflect internationally agreed stand-
ards. Accordingly, it is suggested that rather than the current position of having
an international framework before having a domestic framework, stakeholders
must now put the “horse behind the cart”.

As far as international regulation is concerned, some problems must be
solved before establishing an international framework for unmanned vessels.
A more detailed review of the current legal framework is needed to assess its
applicability to unmanned ships, as well as to determine whether unmanned
ships can comply with the current international conventions governing mari-
time law and to what extent they need to be changed or clarified. It might also
be important to distinguish provisions which are prescriptive and compulsory
in nature from those which are permissive. It is expedient to identify if there is
aneed to adapt conventions and regulations, to amend conventions and regula-
tions, protocols and in some cases to adopt new regulations to ensure that there
are no legal impediments for the use of unmanned vessels. Until then, domestic
regulations for coastal States might just be a step in the right direction to achieve
an international uniform framework that closes the loopholes and deals with the
uncertainties that unmanned ships will bring to the world.
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SazZetak:

AUTONOMNI BRODOVI:SNALAZENJE U OKVIRIMA
TRADICIONALNOG POMORSKOG PRAVA

Tehnologija se razvija znatno brze nego pravo. Prilagodbu pravnih reZima tehnolos-
kim unaprjedenjima ometa komplicirana zakonodavna procedura i birokracija. Promjene
koje u svijetu donosi tehnologija osjecaju se u pomorskoj industriji kao i u drugim indu-
strijama. U svjetlu nezaobilaznog tehnoloskog razvoja, u radu se proucavaju podrucja
pomorskog prava na koja djeluje otkric¢e autonomnih plovila i moguci putevi zaobilaZenja
prepreka u njihovom pravnom uredenju.

Kljucéne rijeci: pomorstvo; tehnologija; pravo; autonomni brodovi.
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The question whether uniform rules on liability for the wrongful arrest of
ships should be established has been debated since the origins of the unification of
the law on the arrest of ships. In fact, conflicting views immediately emerged, and
have continued to be expressed. This has not led to full requlation of the matter in
an international convention. Recently, the question has been taken up again by the
Comité Maritime International. A Working Group was formed, whose works are
summarised together with what has been discussed from the outset, and a possible
way ahead is suggested.

Keywords: arrest; wrongful arrest; security; Arrest Convention 1952; Arrest
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1. THE FIRST DRAFT CONVENTION AND THE 1930 CMI
CONFERENCE

The initiative to seek uniformity on the arrest of ships dates back to 1930
when, in preparing the Conference of the Comité Maritime International (CMI),
which took place that year in Antwerp, the National Maritime Law Associations
who were members of the CMI were asked to suggest new subjects to be studied
by the CMI.

The French, German and Italian Associations proposed the arrest of ships,’
as this subject was closely linked with collision, maritime liens and hypothecs,

*  Giorgio Berlingieri, President of the Italian Maritime Law Association, Honorary Mem-
ber of the Croatian Maritime Law Association, Partner Berlingieri Maresca Studio Lega-
le Associato, Genova, past chair and presently member of the IWG of the CMI on the
wrongful arrest of ships, e-mail: giorgio.berlingieri@berlingierimaresca.it.

! Conférence d’Anvers 1930, CMI Bulletin n. 91, 1931, p. 507.
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which had already been given uniform regulation by the related Brussels
Conventions of 1910 and 1926.

The proposal was accepted and at the CMI 1930 Antwerp Conference the
arrest of ships was therefore considered, with issues immediately emerging
relating to wrongful arrest.?

In compliance with the traditional manner of work of the CMI, a Questionnaire
was subsequently prepared.

Replies were received from the National Associations of Belgium, France,
Germany, Italy, the Netherlands, Norway, Portugal, Sweden, the United
Kingdom, the United States of America and Yugoslavia.’

A preliminary text of the Convention was drafted,* which in its Art. 2 stated
that the arrest of a ship was to be granted upon the Court simply checking that
the claim was likely.

However, the Court could require the arrestor to supply security, as deemed
reasonable, to cover damages in the event the arrest proved to be wrongful.

Art. 7 of the draft then provided that, in the case of the release of the ship
from an arrest which was considered unjustified, the arresting party had to pay
the costs of the security which was put up to release the ship. It also provided
that if the unjustified arrest was performed in bad faith, the arresting party could
be condemned to pay also the damages caused by the arrest.

2 As reported in CMI Bulletin n. 91, p. 514 F. Berlingieri Sr. pointed out that “There is an im-
portant difference in the consequences of arrest in various countries. In England and in America
the arrest is only the subject of further investigation and complaint where a real culpable fault al-
most amounting to fraud has been committed in order to secure the arrest, but in Italy and in some
Continental countries this question of demanding an arrest and obtaining bail for the arrest gives
rise to the question of compensation in quite another way. Wherever the arrest has been demanded,
lightly or frivolously, or an excess of bail has been insisted upon, that question is reserved for fur-
ther examination and compensation can be claimed and obtained. That is an important difference
which merits further examination”. And A. Bagge of the Swedish MLA noted (p. 515) that
among the points of interest there was the issue of security to be lodged by the arrestor for
the eventual payment of damages awarded to the owner in the event of the arrest being
found to be unjustifiable and vexatious.

*  Conférence d’Oslo 1933, CMI Bulletin n. 96, 1934, respectively at pages 86, 127, 21, 39, 29,
60, 94, 54, 202, 68 and 49.

¢ CMI Bulletin n. 96, p. 157.

From the report of M. Léopold Dor (CMI Bulletin n. 96 at p. 155) it appears that the provision

was strongly opposed by the British Association: “Larticle 7 souléve une question délicate, celle

de la responsabilité encourue par le saisissant au cas de saisie injustifiée. Nous sommes convaincu

que, si le projet de Convention prévoit des sanctions trop rigoureuses, il se heurtera a 'opposition ir-

réductible des milieu britanniques, qui feront échouer la future Convention. Nous avons donc rédigé
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Art. 8 finally contemplated that the procedural rules relating to the arrest
were those of the law of the place of the arrest.

The draft text was discussed among the National Associations, with
amendments being made, to be considered at the 1933 CMI Conference in Oslo.

Whilst Art. 3 stated again that the Court was to release the ship from arrest
if evidence was offered that it was unjustified, or if satisfactory security was
furnished, the new Art. 5 repeated®what was provided for in Art. 7 of the previous
text referred to above.

2. THE SUBSEQUENT DEBATE AND THE CMI CONFERENCES
FROM 1933 TO 1949

At the Oslo Conference, this provision continued to be opposed by the British
Association, which was against too severe sanctions, even if limited to the case
of bad faith. It was therefore agreed to have the issue adjourned until the next
Conference.”

During discussions,® it appeared that there were clear differences between
common law and civil law systems: the first permitting arrest only when the
claimant was entitled to enforce its claim by proceeding in rem, and contemplating
claiming only the cost of the security on the ground that the arrest could be
lifted by providing security; the second allowing the arrest as security for any
claim, whether of a maritime nature or not, and giving the possibility to hold the
arresting party liable for damages in the case of wrongful arrest.

larticle 7 de fagon a limiter la responsabilité du saisissant de bonne foi au remboursement des frais
de la caution fournie par le propriétaire pour obtenir mainlevée de la saisie. Par contre, il est tout
naturel que, lorsque la saisie a été effectuée de mauvaise foi, le créancier soit entierement responsable
de toutes les conséquences dommageables de son acte illicite et qu'il répare le préjudice ainsi causé,
non seulement aux intéressés sur corps, mais également a ceux sur cargaison”.

¢ CMI Bulletin n. 96, p. 182.

7 CMI Bulletin n. 96, p. 472: “The President, summing up the debate, says that there are serious dif-
ferences of opinion on various important matters in this draft Convention: further, a very important
group of our members, the British members, are not in a position to consider it, nor to give their
opinion as to the merits of the proposals made. Under these circumstances, the President suggests
that it would not be wise to go into a reading of this draft as such, but that it is better to keep it
before the Conference, leaving it to the Permanent Bureau to consult again the sub-Committee and
bring the matter back before the next Conference when all these first ideas on a new subject, which
had not been considered up to date, will have ripened, and we may probably arrive at a unanimous
conclusion”.

8 CMI Bulletin n. 96, p. 440.
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In an effort to find a solution agreeable to as many National Associations
as possible, the CMI restricted the scope of application of the Convention to
certain claims secured by maritime lien under the 1926 Brussels Convention on
maritime liens and hypothecs, i.e. to claims for salvage and collision.

At the 1937 CMI Conference in Paris, whilst the British and the U.S. Associations
refrained from making comments, other National Associations, including the
Italian one, regretted the restricted scope of application of the Convention.

However, upon the suggestion of the German Association, the scope was
even more restricted to the case of collision.

The Conference finally approved a suggestion to leave the issue of damages
for wrongful arrest to the Court of the arrest, and it was agreed that the arresting
party was to refund the cost of the security to release the ship in the case of
wrongful arrest.

At the 1947 CMI Conference in Antwerp, and at the following Conference
of 1949 in Amsterdam, it was considered that the scope of the draft agreed at
the 1937 Conference was too restricted. Another Questionnaire was circulated,
to collect additional information on national laws. The answers outlined the
differences between the English and the continental systems.’

3. THE COMPROMISE IN THE 1952 AND 1999 ARREST
CONVENTIONS

A new draft was prepared, which was considered at the 1951 CMI Conference
in Naples.” The wording was agreed, notwithstanding the different opinions
that continued to be expressed by the National Associations regarding the

provisions on wrongful arrest.'

The history of discussions on the scope of a convention on the arrest of ships and on liabil-
ity for wrongful arrest is summarised by Berlingieri, F., Berlingieri on Arrest of Ships, Vol. 1,
6th ed., Informa Law from Routledge, 2017, p. 1.

10" The Preparatory Works of the 1952 Arrest Convention are published in Berlingieri, F.,
Berlingieri on Arrest of Ships, Vol. I, 6th ed., op. cit, p. 490. The Preparatory Works are also
published by the Comité Maritime International in a volume edited in 1997 by F. Berlingi-
eri. Those relating to Art. 6 on wrongful arrest are uploaded on the CMI website — works
— arrest/attachment of ships.

1 The following was argued by Mr Kaj Pineus of the Swedish Association at the Plenary Ses-
sion 25 September 1951 of the Naples Conference:
“Mr President and gentlemen, I propose this amendment on behalf of Finland, Norway and Swe-
den. It was handed in yesterday. It contains four sentences, and I should like to read them to you
just to make sure that we all know what we are talking about. The first is: “Should an arrest be
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found unjustified the claimant shall be liable to pay all costs and damages of whatsoever
kind which have arisen on account of the arrest”. The second is: “Before the arrest of a ship
is authorized the claimant shall ordinarily be bound to furnish a guarantee sufficient to
cover the damages and all costs for which the claimant may be liable if it appears that
his claim is unjustified . The third is: “In exceptional cases the Court or other appropriate
authority may permit arrest without such security provided that the claim is considered
likely to succeed and if the condition of security will cause undue hardship”. The fourth is:
“The nature and the amount of such security shall be determined by the court or authority
who permits the arrest to be made.”.

However, M. ]. de Grandmaison of the French Association objected:

“On the second point, which is the point of the compulsory furnishing of bail imposed by the judge
upon the claimant, I should like to say this. It is an obligation, say the Scandinavian countries,
upon the judge. We do not agree. The actual position is this. The judge is at liberty. He has full
liberty to decide if he will impose such a bail upon the claimant. He takes into consideration all
the facts put before him and decides if the claim is reasonable or feasible. He takes all those matters
into consideration. But he must take into consideration, too, the personality of the claimant and
his financial position and possibilities. I gave an example. Take a collision case. On the day follow-
ing somebody in a foreign country might want to arrest a foreign ship which was ready to sail and
which will never come back. Is the judge bound and tied to impose a guarantee to cover expenses
and damages following an arrest if it is unjustified? It is impossible for anyone to know at the date
of the arrest whether it will be justified or not. That cannot be a solution for such cases as where
people have not money and no possibility of getting any, because they will not be able to arrest that
ship. That seems to us undemocratic, and we think that our Parliament would not accept such a
thing. We think that it is better to rely entirely upon the wisdom and experience of the judge, who
will give, in certain exceptional cases, permission to arrest a ship without any bail, or who will, on
the contrary, order the furnishing of bail or a bank guarantee if he thinks it advisable. That is why
I suggest that we should heartily support the commission’s text.”.

This latter view was supported by Mr G. Berlingieri of the Italian Association:

“We heartily support what has been said by Maitre de Grandmaison, and we really cannot see that
a judge could be compelled to make the arrest of a vessel subject to the payment of a guarantee which
in some cases the claimant could not supply. We find that in the Scandinavian text the mention of
exceptional cases is too restricted as far as the freedom of the judge to act is concerned. Therefore,
we cannot support the test of our Scandinavian colleagues, and we give all our support to the text
submitted to us by the International Commission.”.

The debate was concluded by President Albert Lilar who, after supporting the views of
the delegates having expressed opinions against security being compulsory in order to be
granted with an arrest, stated:

“It seems that after what Mr. Houston (also the U.S. delegate, Mr Oscar R. Houdson, sup-
ported the adoption of the language put forward by the International Commission), Mr de
Grandmaison and Mr. Berlingieri have said, I have nothing to add in order to show how right they
all are; but on behalf of the Belgian delegation I should like to make a remark to our Norwegian,
Finnish and Swedish friends. We will not deny that their opinion has a sound basis, but the only
thing we ask is that they consider our feelings in the same way. We must come to a decision and bear
in mind that our principal aim is to achieve unification in maritime law. We should like our col-
league Mr. Pineus to recognize that the committee went as far as possible and has reached the point
beyond which it is really impossible to achieve any agreement between all the countries concerned.
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The text was then submitted to a Diplomatic Conference held in Brussels from
2 to 10 May 1952. There, the more heavily debated issues were related to liability
for wrongful arrest, to the requirement for the claimant to provide security, and
also to the jurisdiction of the Court of the arrest to decide on the merits.

What was approved by the Diplomatic Conference'> was a compromise to
solve the differences relating to liability for wrongful arrest which existed between
civil law and common law countries, these latter being even against the mention
of the word “security” in the Convention. This was achieved with a rule of private
international law, deleting the reference to security as approved at the CMI
Conference in Naples and by simply referring to the law of the place of the arrest.

The Scandinavian delegates objected to this, insisting that the arresting
party provide security before the arrest,' whilst the delegates from a number

It seems to me that our commission went as far as possible and reached the maximum point after
which no agreement will be achieved, and that the text of the commission is the utmost to which
we can gain the approval of the countries and the ratification of the governments. Therefore, I must
ask our Scandinavian friends to recognize that we are right in asserting what we do and that the
text of the commission is the unique and sole basis on which the agreement of all countries can be
achieved. Therefore, on behalf of the Belgian delegation, I give my full and hearty approval to the
text submitted to us by the International Commission.”.

The following text was therefore approved by the Naples Conference with the Norwegian,
Finnish and Swedish Associations voting against:

“Article 6. All questions whether in any case the claimant is liable in damages for the arrest of a
ship or for the costs of the bail or other security furnished to release or prevent the arrest of a ship, or
whether he shall be required himself to furnish guarantee to secure the payment of such damages or
costs, shall be determined by the law of the Contracting State in whose jurisdiction the arrest is made
or applied for.”.

The text of the Convention may be found at https://treaties.un.org.

3 Berlingieri, F,, Berlingieri on Arrest of Ships, Vol. 1, 6th ed., op. cit., 2017, p. 371.

This is what was stated by the Danish delegate at the tenth plenary session on 9 May
1952: “M. Boeg (Denmark) estime l'article 6 particuliérement important. La question a déja été
discutée longuement lors de conférences antérieures, et lors des réunions du comité de rédaction.
Pourtant, le texte actuel ne satisfait pas les pays scandinaves, Danemark, Finlande et Suéde. Aussi
ont-ils présenté un autre texte, qui a été distribué aux membres de l'assemblée. Ce texte permet
d’obtenir, en principe, des dommages-intéréts pour toute saisie injustifiée qui a causé un dommage
ou des frais, et oblige a fournir une caution pour assurer le paiement de ceux-ci. Il est toutefois
possible que le demandeur se soit trouvé dans l'impossibilité de savoir que sa saisie était injustifiée;
l'amendement admet que, dans ce cas, le demandeur n'est pas responsable. De méme, le nouveau
texte admet que, exceptionnellement, le dépot d’une caution n'est pas nécessaire si la saisie est suf-
fisamment justifiée ou si le demandeur a des difficultés tres sérieuses pour fournir caution. Mais
dans les cas normaux, M. Boeg considere le dépot d'une caution comme une condition primordiale
de la saisie, et le Danemark ne pourrait signer la convention s’il n'était pas donné suite, de I'une ou
de l'autre maniére, au voeu des pays scandinaves.”.
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of continental States, including Italy and France, observed that this was too
rigid.

To possibly obtain consensus over different views, it was suggested by the
President of the Diplomatic Conference, Albert Lilar, and by the French delegate,
Georges Ripert, to state that the Court of the arrest may require the claimant to
provide security."” But strong opposition came from the British delegates, who
insisted that all questions relating to liability for wrongful arrest and security
were to be determined by the law of the State of the arrest.'®

The opposition was accepted,”” and this is why the Scandinavian countries
ratified the Convention' only after ratification became necessary for the members
of the European Union.

5 By adding a second paragraph to state as follows: “The Court or other appropriate judicial
authority of the country in which the arrest was made or applied for may require the claimant to
furnish sufficient bail or other security for such liability as he may ultimately incur under the do-
mestic law.”.

1o “Sir Gonne St. Clair Pilcher (United Kingdom) remercie M. le Président Lilar et M. Ripert de
leurs remarques et suggestions. Mais la délégation britannique doit soumettre a l'assemblée un
amendement qui devrait étre discuté au préalable. Comme M. Miller I'a dit ce matin, le projet de
la conférence du Comité Maritime International de Naples était acceptable. Le texte actuel ne 'est
plus. Les instructions du gouvernement de Sa Majesté ne permettent pas d'accepter le paragraphe
2 qui laisse a l'appréciation du juge le soin de décider sil faut fournir une caution. La délégation
britannique propose donc la suppression pure et simple du paragraphe 2. Le Royaume-Uni posséde
une des plus grandes flottes du monde, et les pays scandinaves ont également de tres grandes flottes.
En Grande-Bretagne, il n’y a jamais eu de plaintes a ce sujet et si les pays scandinaves insistent
tellement sur la question de la caution a fournir, c'est surtout a cause d'expériences que ces pays ont
faites aux Etats-Unis. Cette question pourrait, semble-t-il, se régler plutét aux Etats-Unis qu’ici.
Le Royaume-Uni a fait de concessions, notamment en admettant la saisie d’un sister-ship et en ac-
ceptant la limitation des créances maritimes selon l'article ler. Les pays continentaux ont fait égale-
ment des concessions. Il serait dommage que cette convention trés importante échoue par la volonté
des pays scandinaves de conformer cette convention a leurs législations nationales. Ne pourrait-on
plutdt essayer de faire adopter par les Etats-Unis la ligne de conduite que nous indiquons dans cette
convention?”.

Put to the vote, the amendment of the Scandinavian countries to make security com-
pulsory was rejected by fifteen votes: Germany, Austria, Belgium, Brazil, Egypt, Spain,
France, Greece, Italy, Lebanon, Monaco, the Netherlands, the United Kingdom, the Holy
See, Thailand. There were five votes in favour: Denmark, Finland, Norway, Sweden, Yu-
goslavia, and the abstention of Japan. As to the amendment by the United Kingdom, it
was adopted by thirteen votes: Germany, Austria, Belgium, Brazil, Egypt, Spain, France,
Greece, Lebanon, Monaco, the Netherlands, the United Kingdom, the Holy See, with six
votes against: Denmark, Finland, Norway, Sweden, Thailand, Yugoslavia, and two ab-
stention: Italy and Japan.

8 Denmark: 2 May 1989, Sweden: 30 April 1993, Norway: 1 November 1994, Finland: 21
December 1995.
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The question whether uniform rules were to be provided in respect of the
obligation of the arrestor to provide security and of his liability in the event of
wrongful arrest continued to be studied by the CMI, together with other issues
pertaining to the arrest of ships.

The draft of a new Convention was thus approved by the CMI at the 1985
CMI Conference in Lisbon."” However, as to liability for wrongful arrest, the
differences which prevented the incorporation in the 1952 Convention of any
rule regarding wrongful arrest continued to exist.

It was therefore agreed to continue to avoid dictating specific rules and
to simply say that the Court, as a condition of the arrest, may impose upon
the claimant the obligation to provide security for any losses incurred by the
arrested party as a consequence of the arrest, including but not restricted to
damages for wrongful or unjustified arrest, or for excessive security having been
demanded and provided.” This is the gist of what is stated in Art. 6 of the 1999
Arrest Convention, which was approved by a Diplomatic Conference convened
in Geneva from 1 to 12 March 1999.*

19 CMI 1985 - Lisbon II, p. 118; CMI Newsletter, Summer 1985.

20 Berlingieri, F., Berlingieri on Arrest of Ships, Vol. 11, 6th ed., Informa Law from Routledge,

2017, p. 120.

The Convention entered into force on 14 September 2011 after the tenth accession of Albania.
The State parties total 11. In addition to Albania: Algeria, Congo, Benin, Bulgaria, Ecuador,
Estonia, Latvia, Liberia, Spain and the Syrian Arab Republic. However, other States have
enacted many of its provisions in their national law, or have adopted the list of the maritime
claims provided therein. For relating details, see Berlingieri, F., International Maritime Con-
ventions, Vol. 2, Informa Law by Routledge, 2015, p. 278. Subsequently, also Turkey incorpo-
rated the enlarged list of maritime claims: Art. 1363 of the 2012 Turkish Commercial Code.
Turkey then became the 12th State party by way of accession on 11 December 2019.

The Preparatory Works of the 1999 Arrest Convention are published in Berlingieri, F., Ber-
lingieri on Arrest of Ships, Vol. II, 6th ed., op. cit., p. 175.

The Preparatory Works relating to Art. 6 on wrongful arrest, titled “Protection of
owners and demise charterers of arrested ships” are also uploaded on the CMI
website—»works—arrest/attachment of ships.

21
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4. 2014-2016: NEW ATTEMPTS TO PROVIDE UNIFORM RULES -
THE CMI QUESTIONNAIRE AND THE PLEA FOR A REFORM
OF ENGLISH LAW

The idea to review again wrongful arrest issues was considered by the CMI
after a presentation on the subject made at the CMI Conference of 2014 Hamburg
titled “Wrongful arrest of ships: a case for reform”.>

There, the position on wrongful arrest in English law was outlined and
compared with that in other common law and in some civil law jurisdictions.

The presentation concluded with a plea for a reform of English law?® or,
more importantly, for a reform of the law on liability for wrongful arrest at the
international level.

A campaign to proceed with such a reform has existed in England for quite
some time.*

2 By Mandaraka Sheppard, A. in CMI Yearbook 2014, p. 283, and published also in the Journal
of International Maritime Law, 2013, p. 41.

Z  The test for wrongful arrest in English law is based on the decision of the Privy Council
of 1858 in the “Evangelismos”. This related to a casualty at night on the Thames, when a
ship navigating in the river collided with a ship at anchor but continued her course. Boats
from the ship at anchor, the “Hind”, made searches for the other ship and the following
day found a ship in a dock, the “Evangelismos”, which was believed to be the ship which
had collided with the “Hind” as she had damages to her bow. The “Evangelismos” was
arrested but it was discovered that she was not the ship which collided with the “Hind".
Thereafter, the owners of the “Evangelismos” claimed damages for wrongful arrest over
a period of nearly three months. However, the claim for wrongful arrest was dismissed
on the basis that the arrest was made in the bona fide belief that the “Evangelismos” was
the colliding ship. This was confirmed on appeal by the Privy Council, which held that
the identity of the colliding ship was not proven but there were grounds to believe that
the “Evangelismos” was the one which collided with the “Hind”. In order to be entitled to
damages, the owners of the “Evangelismos” had the burden of proving that the arresting
party acted with mala fides or crassa negligentia. For a discussion of the requirements for
wrongful arrest in English law, see Mandaraka Sheppard, A., Modern Maritime Law, Vol. 1,
Informa Law from Routledge, 2013, p. 158.

#  The promotor of this campaign, Sir Bernard Eder, in explaining why English law needs re-

form, being considered too favourable to the arresting party, lists quite a number of reasons
in his article “Liability for wrongful arrest — Introductory remarks”, CMI Yearbook 2016, New
York II, p. 328. See also by the same author: “Wrongful arrest of ships: A time for change”,
Tulane Maritime Law Journal, 2013, p. 115. A contrasting view was expressed by Martin Davis,
Director of the Tulane Maritime Law Center, in his article “A reply to Sir Bernard Eder”, who
in turn made a reply in his subsequent article “Rejoinder by the Honourable M. Justice Eder”.
Both articles are also published in Tulane Maritime Law Journal, 2013, p. 137 and 143.
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Much of the criticism stems from the fact that the claimant is not required to
give security to cover damages if the arrest is to be found wrongful.® The idea
brought forward is that the position with regard to the granting of an injunction
should be followed. In fact, in English law it is a standard requirement, when
issuing a freezing order, that the claimant is to give a cross-undertaking in
damages, which should be fortified with appropriate security

The suggestion for a revision of English law on liability for the wrongful
arrest of ships, and the fact that there is in any event no unified approach to
wrongful arrest among other jurisdictions, presented the opportunity to
reconsider the issue and in 2015 the CMI constituted a Working Group? to study
the subject. The mandate was to find out how the legal issues regarding liability
for wrongful arrest are dealt with by the national laws of the CMI Member States,
aiming at obtaining suggestions or recommendations for a viable amendment of
the provisions contained in the International Conventions. A further step was
possible, consisting of drafting a uniform set of rules.®® A Questionnaire was
therefore circulated among the NMLAs, whose broad questions were:

- what is the applicable law in respect of ship arrest and liability for wrongful
arrest?

- is countersecurity required?

- what is the legal test and the required proof to succeed in a wrongful ship
arrest claim?

From a review of the answers,” it appears that Croatia, Italy and the United
Kingdom are party to the 1952 Arrest Convention but not to the 1999 one, and
that Croatia and Italy add domestic legislation.

As far as countersecurity is concerned, the United Kingdom does not require
it, whilst Croatia contemplates the possibility of granting the arrest even if the
probable existence of the claim has not been proven, provided countersecurity is
put up. However, countersecurity may be ordered by the Court at its discretion

» However, history shows that this is what has always been asked by the British Maritime
Law Association since the CMI 1930 Antwerp Conference: see footnotes 5, 7, 16.

% Eder, B., Arresting ships. The need for change, Institute of International Shipping and
Trade Law, Swansea University, 15th Annual Colloquium — September 2019.

% Made up of Giorgio Berlingieri, chair, Aleka Mandaraka Sheppard, rapporteur, Christo-
pher O. Davis, Ann Fenech, Karl Johan Gombrii.

»  Berlingieri, G., Liability for wrongful arrest, a report on this study and on the activities of
the IWG, CMI Yearbook 2015, p. 296.

»  On the CMI website, under “work” — “Liability for wrongful arrest”.
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even if the claimant has offered proof of the probable existence of the claim. In
Italian law, countersecurity is at the discretion of the Court.

With regard to damages for wrongful arrest, in the United Kingdom proof of
gross negligence or bad faith by the claimant is required, whilst in Croatia liability
for damages is strict. Therefore, proof of negligence, gross negligence or bad faith
is not required, and the claimant is liable for damages if the arrest is unfounded.
In Italy, proof that the claimant acted without normal prudence must be offered.*

5. THE 2018 CMI CONFERENCE AND THE FOLLOW-UP
QUESTIONNAIRE

The issue of liability for wrongful arrest was debated again in 2018 at a
meeting in London,” on the occasion of the CMI Assembly, which was also
attended by representatives of the P&I Clubs and of the Industry.*

It was decided to circulate a follow-up Questionnaire® containing specific
questions regarding wrongful arrest precedents and the test for wrongful arrest.
The Questionnaire also attempts to discover if there is support for the provision
of countersecurity, to seek information on remedy in the event of a finding of
wrongful arrest, and to inquire if higher uniformity is desired.

The answers are being received by the Working Group* and a report will be
made to the CMI which will then assess whether the study is worth continuing.

If so, the Working Group is likely to be turned into an International Sub-
Committee, open to all National Association and Consultative Members, to
consider the way ahead, possibly consisting of the drafting of uniform rules that
are more complete than those already existing.

Although it is certainly good that liability for the wrongful arrest of ships
continues be in the spotlight, history shows that it will not be easy to agree on
provisions more ample than those contained in Art. 6 of the 1999 Arrest Convention.

% The answers are summarised in CMI Yearbook 2015, p. 300.

3 On 9 November, at Thomas Miller & Co. Reference is made to the related Discussion Pa-
per, proposed by Aleka Sheppard, who substituted the author of this article in chairing
the International Working Group of the CMI. The Discussion Paper, which was circulated
among National Associations together with the follow-up Questionnaire, contains a use-
ful abstract of the answers of the National Associations to the first Questionnaire.

32 The transcript of the debate is published in CMI Yearbook 2017-2018, p. 449.

% It was sent by the CMI to the National Associations on 7 July 2019.

#  The deadline for responding was extended to 15 February 2020.
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There is in any event the question of the acceptance of an international
instrument incorporating such provisions. Clearly, such an instrument would
be of no use if it were not widely accepted.*

6. PROSPECTS OF HIGHER UNIFORMITY

It is likely that the matter of whether the posting of security should be a
requirement for obtaining an arrest® will continue to be debated.

The purpose of the security is one of the issues to be considered.

If security may be imposed for any losses caused by the arrest, the problem
would arise regarding the circumstances under which the arrestor may be liable
for damages.

Art. 6 of the 1999 Arrest Convention prescribes that the basis of liability is:

a) the arrest having been wrongful or unjustified; or
b) excessive security having been demanded and provided.

The situations in which an arrest may be considered “wrongful” differ from
country to country.” However, if the test is not indicated but is left to the law of the
place of the arrest, an international instrument does not really provide uniformity.

As for the word “unjustified”, discussions took place regarding its meaning.
An explanatory example was given, making reference to the case where the
party against whom the arrest is brought owns many ships.*®

However, besides the possibility of composition proceedings being sought
also by companies owning relevant assets, or the difficulty in arresting ships
which trade far away from the jurisdiction of the claimant, the issue should be
considered with regard to claims secured by a maritime lien.

% Berlingieri, G., Towards uniform rules on wrongful arrest or still with the law of the ju-
risdiction where the arrest is made, CMI Yearbook 2016, New York II, Documents of the
Conference, p. 338.

36

This is the case in Spanish law: Art. 472 of Law 14/2014 on Navegacion Maritima provides
that security of an amount of at least 15% of the alleged maritime claim is to be provided.
The same applies in Turkish law: Art. 1363 of the Turkish Commercial Code of 2012 pro-
vides for security to be posted of 10.000 S.D.R.

7 CMI Yearbook 2015, p. 300.

% For a review of what was debated regarding such terms, their concept and whether the
two words were to be kept or deleted, see: 1999 Arrest Convention, Preparatory Works, in
Berlingieri, F., Berlingieri on Arrest of Ships, Vol. 11, 6th ed., op. cit., p. 319, and on the CMI
website: http://comitemaritime.org/liability-for-wrongful-arrest/.
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In fact, maritime liens entitle a party to secure claims by arresting the ship in
order to avoid the extinction of the lien, and it does not seem easy to oppose the
claimant with the argument that the owner of the ship owns many ships or that
his financial responsibility is undisputable.

History shows that it is difficult to lay down uniform rules on liability for
wrongful arrest; however, it is good that the CMI continues to look into the
matter, which means that what is provided for by the Arrest Conventions is not
entirely satisfactory.
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Sazetak:

ODGOVORNOST ZA NEDOPUSTENO ILI NEOPRAVDANO
PRIVREMENO ZAUSTAVLJANJE BRODA: GDJE STOJIMO

U radu se razmatra pitanje postoji li potreba za jedinstvenim medunarodnim pravili-
ma o odgovornosti za nedopusteno ili neopravdano privremeno zaustavljanje broda radi
osiguranja pomorske trazbine. Ovo pitanje otvoreno je jos od pocetaka unifikacije pravi-
la o zaustavljanju brodova i kontinuirano predstavlja predmet suprotstavljenih stavova,
uslijed cega ono i nije potpuno uredeno relevantnim medunarodnim konvencijama. U
novije vrijeme ova je tema ponovo otvorena u okviru Medunarodnog pomorskog odbo-
ra (CMI) te je osnovana nova radna skupina koja razmatra predmetnu pomorskoprav-
nu problematiku. U ovom radu iznose se dosadasnji rezultati djelovanja Radne skupine
CMI-a o odgovornosti za nedopusteno ili neopravdano privremeno zaustavljanje broda,
uzimajuéi u obzir glavne tocke rasprava koje su se na medunarodnoj razini vodile od
pocetka unifikacije pravila o zaustavljanju brodova, te se govori o mogucem buducem
razvoju na ovom planu.

Kljucne rijeci: privremena mjera zaustavljanja broda; nedopusteno ili neopravdano
privremeno zaustavljanje broda; mjere osiguranja; Medunarodna konvencija o zaustav-
ljanu brodova iz 1952.; Medunarodna konvencija o zaustavljanu brodova iz 1999.; Radna
skupina CMI-a.
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This paper deals with a well-established English law principle known as the
“prevention principle” in the context of shipbuilding contracts. Under the principle,
no party to a contract should benefit from its own failure to perform. In the context
of shipbuilding contracts, this principle should give protection to a shipyard in the
event of delays in delivery of the vessel that are caused by the buyer, and no liqui-
dated damages should be payable by the shipyard, and the contractual delivery date
should be replaced by a time reasonably required to complete the vessel. In other
words, where the buyer’s default (such as delay in the buyer’s supplies, interfering
with agreed modifications, failure to promptly provide and approve the vessel’s de-
sign and drawings, late payments of the contract price, etc.) affect the build schedule
which results in a delay in construction and in the delivery of the vessel. Such ac-
tions by the buyer might represent an act of prevention. In consequence, the delivery
date set out in the shipbuilding contract should not be further binding on the builder
and the contractual time for delivery of the vessel should become time at large.

On the other hand, it is equally common that most shipbuilding contracts
contain extension of time clauses granting shipyards an extension of the delivery
period in certain events. However, pursuant to a number of English court cases,
the prevention principle does not apply where the shipbuilding contract contains
extension of time clauses governing permissible delays, and the liquidated dam-
ages shall still be payable, subject to extension of time clauses.

This paper deals with a difficult question: if the shipyard fails (or is time
barred) to claim the application of the extension of time clauses for delays caused
by the buyer’s default(s), does the prevention principle still apply?

Keywords: shipbuilding contract; prevention principle; delivery of vessel; time at
large; concurrent delays; extension of time; notice of delay; liquidated damages; court cases.

*  Zoran Tasi¢, dipl. iur., Dedicato Consulting d.o.o., Gajeva 49, 10000 Zagreb, e-mail: zoran.
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1. INTRODUCTION

The most common cause of disputes in the shipbuilding industry worldwide
is the shipyard’s failure, or alleged failure, to deliver the vessel on the delivery
date set out in the shipbuilding contract.

Since English law governs a large number of shipbuilding contracts
worldwide,! this paper deals with the prevention principle and extension of
time clauses in shipbuilding contracts under English law.

A vessel under construction under English law is a future good for sale by
description.? Since during construction there is no vessel, under English law the
buyer shall acquire the title over the vessel only upon her delivery or in stages
following the phases of the vessel’s construction.?

In the case of Stocznia Gdanska S.A. v Latvian Shipping Co. and Others (1998),
the House of Lords described the nature of an English law shipbuilding con-
tract. It portrayed it as a complex sale agreement with elements of a building
contract where the consideration for the contract price is not only the sale of a
vessel and the transfer of title over the vessel but also the performance of certain
phases in the construction of the vessel.*

If the shipyard does not deliver the vessel on the contractual delivery date,
the buyer would normally argue that either the shipyard has breached the con-
tract by failing to deliver the vessel within the contractual delivery period, or by
failing to deliver it in a condition that complies with the contract and technical
specification. It is common that in such an event the shipbuilding contract pro-
vides for liquidated damages payable by the shipyard to the buyer, in the agreed
daily amounts, as compensation for the buyer’s estimated loss. Alternatively, if
the vessel on delivery fails to meet her description set out in the shipbuilding
contract, the buyer might be entitled to reject the vessel, terminate the contract
and claim a refund of the instalments of the contract price already paid to the
shipyard with interest and/or damages.®

! “Despite this shift to the East, English law and London arbitration are still crucially im-
ortant for shipbuilding”. The Shipping Law Review - Edition 6 Shipbuilding, thelawreviews.

p 1% g ppmg P g
co.uk/edition/ the-shipping-law-review-edition-6/1198-shipbuilding, July 2019.

2 Curtis, Simon, The Law of Shipbuilding Contracts, Third Edition, LLP, London, Hong
Kong, 2002, p. 4.

3 Ibid, p. 125. It is probably unheard of that the shipbuilding contract makes no express pro-
vision as to the transfer of title.

* Stocznia Gdanska S.A. v. Latvian Shipping Co. and Others, 1998; www.publications.parliament/

uk, visited on 23 January 2020.

On damages in the case of the shipyard’s repudiation of contract, see Tasi¢, Zoran, Le-

gal Aspects of Construction and Delivery of a Vessel in INT-NAM 2018 3rd International
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On the other hand, it is equally common that in such a situation the shipyard
argues that the buyer either acted contrary to the terms of the contract or omit-
ted to act in accordance with the contract, actually preventing the shipyard from
performing the contract. By doing so, the buyer is in breach of the prevention
principle under English law.

2. THEPREVENTION PRINCIPLE

The prevention principle is a well-established principle of English law, prob-
ably created in the early 19th century as a “universal principle of law that a party
shall never take advantage of his own wrong”.®

The prevention principle has developed since then, and a number of English
court cases where performance of a contract by one party was dependent on the
performance by the other refer to the principle. It has become highly relevant in
the shipbuilding industry where English law governs shipbuilding contracts.

The case of Multiplex v Honeywell, heard before the High Court of Justice,
Queen’s Bench Division, Commercial, Technology & Construction Court,” has
become one of the most relevant prevention principle cases and is frequently
referred to in shipbuilding disputes where the late delivery of a vessel has been
an issue. In that case, Judge Jackson made it clear that if an employer interferes
with work so as to delay its completion, this is an act of prevention and the con-
tractor is no longer bound by the strict requirements of the contract as to time;
the instruction of variations to the work can amount to an act of prevention.

The High Court of Justice Commercial Court followed Judge Jackson’s views
in a shipbuilding dispute before it between Adyard shipyard and SD Marine
Services.® The dispute in this case was about responsibility for the design de-

Naval Architecture and Maritime Symposium, V. 3, Yildiz Technical University, Istanbul
Turkey, p. 929-941.

¢ Many authors and English court decisions refer to the case of Rede v Farr (Lord Ellenbo-
rough CJ (1817) 6 M & S 121, 105 ER 1188), including Joanne Wicks QC, Contractual terms
relating to performance and breach: Implication, presumption or rule of law?, Wilberforce
Chambers 10. 10. 2019; https://www.wilberforce.co.uk/contractual-terms-relating-to-perfor-
mance-and-breach-implication-presumption-or-rule-of-law /, visited on 24 January 2020.
Judge Jackson has further expressed his views that the promisee cannot insist upon the
performance of an obligation which he has prevented the promisor from performing;
Multiplex v Honeywell; http://www.bailii.org/ew/cases/EWHC/TCC/2007/447 htm], visited
on 24 January 2020.
8 Adyard Abu Dhabi LLC v SD Marine Services, [2011] EWHC 848 (Comm); https://www.incegd.
com/en/knowledge-bank/prevention-not-cure-for-delayed-shipbuilding-contract, visited on
24 January 2020.
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velopments that were not the responsibility of the shipyard but rather resulted
from variations of the design requested by the buyer in consequence of a change
in classification or other regulatory requirements. The shipyard argued that
through its own wrongdoing (omitting to act in accordance with the shipbuild-
ing contract) the buyer prevented the shipyard from tendering the vessel for
delivery on the contractual delivery date. Therefore, the buyer should not be
entitled to claim liquidated damages or to cancel the shipbuilding contract and
to claim a refund, interest and damages. This is because in such a case the con-
tractual date of delivery becomes time at large.’

However, following the Multiplex v Honeywell case, the Court decision in the
Adyard case confirmed that:

(i) in a basic shipbuilding contract which provides for a builder to com-
plete the construction of a vessel or achieve certain milestones within a
specific period of time, the builder is entitled to the whole of that period
of time to complete the work;

(ii) if the buyer interferes with the work so as to delay its completion, this
is an act of prevention and the builder is no longer bound by the strict
requirements of the contract as to time;

(iii) the instruction of variations to the work can amount to an act of preven-
tion; but

(iv) the prevention principle does not apply if the contract provides for an
extension of time in respect of the relevant events.

It is a question of fact whether a relevant event has caused or is likely to
cause delay to the works beyond the completion date. In other words, the act re-
lied upon must actually, not theoretically, prevent the contractor from carrying
out the works within the contract period, that is, it must cause some actual delay
to the progress of the works.

Time at large, referred to above, is, subject to contract, a matter of law that
replaces the contractual delivery date by an implied obligation of the shipyard
to deliver the vessel within a reasonable period of time in the light of all relevant
circumstances. This was confirmed in 2005 by the Supreme Court of Judicature,
Court of Appeal (Civil Division), in the case of Shawton Engineering v DGP Inter-
national, 2005.1°

®  Meaning that the contractual date of delivery is no longer binding.

0 Shawton Engineering v DGP International, 2005; http:/www.bailii.org/ew/cases/EWCA/
Civ/2005/1359.html, visited on 23 January 2020.
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3. EXTENSION OF TIME CLAUSES

The application of the prevention principle is excluded by the inclusion of
extension of time provisions in the shipbuilding contract either in the form of
permissible delays allowing the shipyard to extend the delivery date or in the
form of provisions adjusting the date of completion in the event of modifications
to the technical specification.

This was confirmed in the above-mentioned case of Multiplex v Honeywell."!

There is no need for the application of the prevention principle if the contract
already protects the shipyard.

4. EXTENSION OF TIME CLAUSES: EXAMPLES IN
A SHIPBUILDING CONTRACT

The most common provisions in a shipbuilding contract governing exten-
sion of time relate to (without limitation to) late payment of the contract price,
modifications of the technical specification, delays in the buyer’s supplies and
force majeure events, such as:

* The buyer’s late payment of the contract price is usually stipulated in a
way that the builder has the right to extend the delivery date of the ves-
sel for the same number of days equal to the delay in the payment of any
instalment, or a part thereof.

* The buyer’s modifications are usually subject to an agreement in writ-
ing between the builder and the buyer in respect of the costs of such
modifications and the effect of such modifications on the vessel’s deliv-
ery date. In addition, any time lost in achieving an agreement regarding
any modifications, interpretations, modifications, deletions or additions
(including the consequences of the same) (...) shall be deemed a permis-
sible delay under the contract.

e Should the buyer fail to deliver any of its supplies within the time desig-
nated in the contract, the delivery date shall be automatically extended
for the period of such delay in delivery.

See Supra, footnote 7, para 56. The prevention principle does not apply if the contract pro-
vides for an extension of time in respect of the relevant events. Acts of prevention by an
employer do not set time at large if the contract provides for an extension of time in respect
of those events.
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e Time lost in waiting for the expert’s determination and time lost in wait-
ing for the buyer’s decision on execution of the modifications is usually
deemed in the contract as permissible delay of the vessel’s delivery.

* Any delay of speed trials caused by unfavourable weather condition
commonly operates to postpone the delivery of the vessel.

e The events of delays due to causes, which under the contract terms per-
mit extension of the time of delivery, give the builder the right to extend
the delivery date accordingly.

e The contract usually provides that any delay or default or failure of the
buyer to perform any of his obligations shall entitle the builder to extend
the vessel’s delivery date.

5. CONDITIONS FOR EXTENSION

5.1. Causation

Not all extensions of time take place automatically. It is always a question of
fact whether a relevant event has caused or is likely to cause delay to the works
beyond the completion date.

The shipyard may be entitled to rely on the above contractual provisions
when it can prove that the project was not already in critical delay before the
buyer’s delaying conduct. It should be able to prove that, without prevention by
the buyer, it would have still been possible to complete the vessel by the agreed
date in spite of the shipyard’s own delays.

In the case of Jerram Halkus Construction Ltd v Fenice Investments Inc,'* Judge
Coulson expressed his views as follows:

“[...] for the prevention principle to apply, the contractor must be able to
demonstrate that the employer’s acts or omissions have prevented the contrac-
tor from achieving an earlier completion date and that, if that earlier comple-
tion date would not have been achieved anyway, because of concurrent delays
caused by the contractor’s own default, the prevention principle will not apply.”

Even if the buyer’s acts of prevention were concurrent with the delays caused
by the shipyard’s own default, the prevention principle will not apply.

12 Jerram Halkus Construction Ltd v Fenice Investments Inc, (No. 4) [2011] EWHC 1935 (TCC),
para. 52; http:/www.adjudication.co.uk/archive/view/case/1322/jerram_falkus_v_fenice_
investments_inc_[2011]_ewhc_1935_(tcc)/, visited on 20 January 2020.
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In the case of North Midland Building Limited v Cyden Homes Limited," the
Court of Appeal referred to a contractual provision pursuant to which any delay
caused by any event which is stated to be a cause of delay and which is concur-
rent'* with another delay for which the builder is responsible shall not be taken
into account. Obviously, such a provision was not helpful to the builder.

Although the contractual provision on concurrent delay was clear and al-
though the builder had partly caused the delay, it still argued that the preven-
tion principle was a matter of legal policy that should operate to the benefit of
the builder and set aside the clause to which it had agreed in the contract. The
Court of Appeal rejected that argument because (inter alia) “the prevention prin-
ciple is not an overriding rule of public or legal policy” and the contract con-
tained a clear provision as to what happens in the case of concurrent delay.

The issue of concurrent delays in the context of the prevention principle re-
solved in the above-mentioned Adyard case was dealt with in a similar manner
in the recent case (2016) of Saga Cruises BDF Limited & Others v Fincantieri SpA."

In that case, the High Court of Justice Commercial Court established (inter
alia) that although the shipyard caused the delay in delivery of the vessel, there
were also alleged delaying events caused by the owner that created concurrency.
In consequence, the shipyard claimed that it had the right to rely on extension of
time clauses in the contract for the concurrent period of the delay and that it was
not liable to pay liquidated damages.

However, the Court held that “the Yard was responsible for a number of
delays beyond the Scheduled Completion Date (SCD) extending to the date of
redelivery under the Protocol of Delivery and was not entitled to rely on delays
for which the Owners were responsible during this period, as stopping time
running under the liquidated damages clause”." This judgment limited the ap-
plication of the prevention principle to strict interpretation of the concurrency,
i.e. “There is only concurrency if both events in fact cause delay to the progress
of the works and the delaying effect of the two events is felt at the same time”."”

5 North Midland Building Limited v Cyden Homes Limited, [2018] EWCA Civ 1744; https://www.
bailii.org/ew/cases/EWCA/Civ/2018/1744.html, visited on 24 January 2020.

Concurrent delay is “a period of project overrun which is caused by two or more effective
causes of delay which are of approximately equal causative potency”. See Marrin, John QC,
Concurrent Delay Revisited, p. 2, 2013; https://tecbar.org/wp-content/uploads/2016/05/2014-
Concurrent-Delay-Revisited-John-Marrin-QC.pdf, visited on 24 January 2020.

5 Saga Cruises BDF Limited & Others v Fincantieri SpA, [2016] EWHC 1875 (Comm); https://
www.bailii.org/ew/cases/EWHC/Comm/2016/1875.htm], visited on 24 January 2020.

16 Ibid, para 326 (iv).
7 See Supra, footnote 8, para 279.
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5.2. Notice of delay

The application of extension of time provisions is normally subject to the
provision of a notice by the shipyard to the buyer of the shipyard’s intention to
claim an extension of the delivery date.

A common provision in a shipbuilding contract in this respect reads, for
example, that within fourteen running days from the date of commencement of
any delay in the vessel’s construction, on account of which the builder claims
that it is entitled as per the contract to an extension of the time of delivery of
the vessel, the builder shall advise the buyer by email of the date on which the
delays commenced, and the reasons thereof.

A number of English court cases have established that sending a notice to the
buyer is not just a formality required under the contract. Its purpose of it is to
enable the buyers to reach an informed decision as to how to act in the circum-
stances of the delayed delivery of their vessels.

In the above-mentioned Adyard case,' the shipyard failed to send a notice
to the buyer, claiming that it was entitled to an extension of the time due to the
alleged buyer’s acts of prevention. If a builder seeks extra time to deliver the
vessel, it must give notices where it is required to do so pursuant to the contract.
In this case, the shipyard’s claim for extension of time failed due to its failure to
give notice of a delay pursuant to the terms of the shipbuilding contract.

In the case of Zhoushan Jinhaiwan Shipyard Co. v Golden Exquisite and Others,"
the shipyard argued that the buyer failed to “carry out his inspections in accord-
ance with the agreed inspection procedure and schedule and usual shipbuilding
practice and in a way as to minimize any increase in building costs and delays in
the construction of the Vessel”. The consequences of such a breach were a delay
to the agreed inspection and construction schedules. In addition, the buyer al-
legedly had unreasonable requirements, contrary to those specified in the con-
tract or required by the classification society. The shipyard’s argument was that
the shipbuilding contract governed such delays by extension of time clauses in
the form of permissible delays. The same contractual provisions required the
shipyard to send a notice to the buyer of any such delays. However, the shipyard
failed to send such notices before the buyer cancelled the contract due to delay
in the vessel’s delivery. In consequence of its failure to send the required notices,

8 See Supra, footnote 8.

¥ Zhoushan Jinhaiwan Shipyard Co. v Golden Exquisite and Others, [2014] EWHC 4050 (Comm);
https://www.bailii.org/ew/cases/EWHC/Comm/2014/4050.htm]l, para 4, visited on 23 Janu-
ary 2020.
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the Court decided that the shipyard had lost the right to claim delays allegedly
caused by the buyer’s breach of contract.

6. CONCLUSION

Shipyards should bear in mind that “the prevention principle is not an over-
riding rule of public or legal policy”.* The prevention principle is not applicable
when there are extension of time clauses in the shipbuilding contract, either in
the form of permissible delays or otherwise. If shipyards seek to rely on exten-
sion of time clauses set out in their shipbuilding contracts they should make
sure that they have a very strict documentary policy in place, a system of prompt
notifications to the buyer, a system of recording relevant events that are causing
delays in construction, critical path diagrams, etc. Otherwise, they face the risk
of losing the right to rely on extension of time provisions, and the prevention
principle would not be applicable. Consequently, they might be liable to pay
liquidated damages or face a potential termination of contract by the buyer and
a claim for a refund of the contract price, interest and/or damages.
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SazZetak:

NACELO ZABRANE SPRJECAVANJA ISPUNJENJA I ODREDBE
O PRODULJENJU ROKA ISPORUKE UUGOVORIMA O
GRADNJI BRODA PREMA ENGLESKOM PRAVU

Owvaj rad razmatra opceprihvaceno nacelo engleskoga prava poznato kao “nacelo za-
brane sprjecavanja ispunjenja” u kontekstu ugovora o gradnji broda.

Sukladno tome nacelu, ni jedna ugovorna strana ne bi trebala uzivati plodove neispu-
njenja svoje ugovorne obveze. U kontekstu ugovora o gradnji broda ovo nacelo bi trebalo
zastititi brodograditelja u slucaju njegovog kasnjenja s isporukom broda, a koje kasnjenje
je prouzrocio sam narucitelj, te brodograditelj ne bi trebao placati ugovornu kaznu uslijed
takvoga kasnjenja. Nadalje, u takvim okolnostima ugovoreni rok isporuke broda prestaje
biti relevantan, a umjesto njega rok isporuke postaje razuman period vremena koji je po-
treban za izgradnju i isporuku broda. Drugim rijeCima, kada narucitelj ne ispunjava svo-
je ugovorne obveze (npr. kasni s dostavom svoje opreme i materijala, zahtijeva nepotrebne
izmjene u projektu broda, ne dostavlja ili ne odobrava na vrijeme projektnu i radionicku
dokumentaciju, kasni s placanjem ugovorne cijene i dr.) on time utjece na plan gradnje
broda, a $to za posljedicu moze imati kasnjenje isporuke broda. Takvo postupanje naru-
citelja moZe se tumaciti kao sprjecavanje brodograditelja u ispunjenju njegovih obveza.
Uslijed takvoga postupanja ugovoreni rok isporuke vise ne bi obvezivao brodograditelja
te bi bio bez pravnog ucinka.

S druge, pak, strane uobicajeno je da ugovori o gradnji broda sadrZavaju odredbe
temeljem kojih se, uslijed odredenih okolnosti, ugovoreni rok isporuke moZe odgoditi. Me-
dutim, znacajan broj odluka engleskih sudova upucuje na zakljucak da se nacelo zabrane
spriecavanja ispunjenja nece primijeniti u slucajevima kada sam ugovor sadrZava odred-
be o produljenju roka Tada ¢e se odredbe o ugovornoj kazni i dalje primjenjivati, ovisno o
odredbama o produljenju roka isporuke.

U ovome se radu razmatra sloZeno pitanje: ako brodograditelj propusti (ili je u zasta-
ri) primijeniti ugovorne odredbe o produljenju roka isporuke broda, do kojeg produljenja
je doslo uslijed propusta narucitelja, moZe li se nacelo o zabrani sprjecavanja ispunjenja
primijeniti ili ne?

Kljucne rijeci: ugovor o gradnji broda; nacelo zabrane sprje¢avanja ispunjenja; is-
poruka broda; irelevantnost ugovorenog roka; istodobna kasnjenja u ispunjenju obveza;

produljenje roka isporuke broda; obavijest o kasnjenju; ugovorna kazna; sudske odluke.
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On 15 June 2019, Decree Law No 53 of 14 June 2019, named Security Decree
bis, entered into force in Italy, establishing new provisions on order and public se-
curity, converted into Law No 77 of 8 August 2019. The Decree deals also with
preventing and combating illegal immigration at sea. It modifies the current Italian
Immigration Law. The Decree provides that the Italian Minister of the Interior, with
respect to his role as coordinator among the competent national authorities in check-
ing borders and international obligations, can limit and prohibit the access, transit
and anchorage of vessels in the territorial sea. These measures can be adopted for
security reasons, ot, if the current immigration law has been breached, as provided
by UNCLOS, and shall be adopted by the Minister of the Interior in agreement with
the Minister of Transport and the Minister of Defence, after informing the Prime
Minister. According to the Decree, if the shipmaster of the vessel does not comply
with such a decision, he will be subjected to a pecuniary penalty.

On 22 October 2020, Decree Law No 130 of 21 October 2020 entered into
force in Italy, amending the provisions of the Italian Immigration Law which were
introduced by the Security Decree bis. The new Decree provides that the Minister
of the Interior cannot limit and prohibit the transit and anchorage of vessels in
the territorial sea if search and rescue operations are immediately communicated
to the competent rescue coordination centre and the flag State. These operations
must be undertaken according to the instructions given by the competent author-
ity in compliance with international obligations related to the Law of the Sea and
refugee status. If the shipmaster does not comply with the measure adopted by the
Minister of the Interior, he will be subjected to a criminal and a pecuniary penalty.

Giovanni Marchiafava, Lawyer, PhD in Transportation Law (Diritto della navigazione),
Lecturer of “Transportation Law” and Coordinator of the Jean Monnet Module “Tran-
sportation Law and Court of Justice of the European Union” (TLCJEU), Department of
Legal Sciences, Faculty of Law, Sapienza University of Rome, Piazzale Aldo Moro No 5,
00185 Roma, e-mail: giovanni.marchiafava@uniromal.it.
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1.

This paper aims to analyse the Security Decree bis and its impact on Maritime
Law. Such an analysis is also based on a consideration of recent rulings of the Ital-
ian Courts related to measures prohibiting the access of vessels carrying migrants
rescued at sea to territorial waters. Recent developments in the Italian security
regulation are also examined.

Keywords: Security Decree bis; public security; Minister of the Interior;
maritime border; Minister of Transport; territorial sea; innocent passage; access to
port; search and rescue; migrant; shipmaster.

INTRODUCTION

On 15 June 2019, Decree Law No 53 of 14 June 2019 entered into force in It-

aly, laying down urgent provisions regarding order and public security, named
Security Decree bis' that confers the power on the Italian Minister of the Interior?

1

Regarding the Security Decree bis in the Italian doctrine, see Codini, E., Immigrazione:

cresce la necessita di strumenti ordinari, Guida al diritto (29) 6 July 2019; Natale, A., A
proposito del decreto sicurezza-bis, Questione Giustizia 20 June 2019; Salamone, L. V. M.,
La disciplina giuridica dell’immigrazione clandestina in mare, La Tribuna, Piacenza, 2019, 401
ff.; Zirulia, S., Decreto Sicurezza bis: novita e profili critici, Diritto Penale Contemporaneo
18 June 2019 (https://archiviodpc.dirittopenaleuomo.org/d/6738-decreto-sicurezza-bis-
novita-e-profili-critici) (23 March 2020); Vampa, R., Al ministro dell'Interno la decisione
sull’entrata nel “mare territoriale”, Guida al diritto (29) 6 July 2019; Nave confiscata subito
alla prima violazione del divieto di ingresso, Guida al diritto (38) 14 September 2019; Ca-
taldi, G., L’impossibile “interpretazione conforme” del decreto “sicurezza bis” alle norme
internazionali sul soccorso in mare, at https://www.asgi.it/notizie/limpossibile-interpreta-
zione-conforme-decreto-sicurezza-bis-norme-internazionali-soccorso-in-mare/ (23 March
2020). Regarding the illegal immigration and safeguard of human life at sea, see: Fornari,
M. N., Soccorso di profughi in mare e diritto di asilo: questioni di diritto internazionale
sollevate dalla vicenda della nave Tampa, La Comunita Internazionale 2002, 61 ff.; Comenale
Pinto, M. M., Immigrazione clandestina e salvaguardia della vita umana in mare, Rivista
del diritto della navigazione 2011, 585 ff.; Leanza, U.; Graziani, F., Poteri di enforcement e
di jurisdiction in materia di traffico di migranti via mare: aspetti operativi nell'attivita di
contrasto, Rivista di diritto della navigazione 2014, 669 ff.

According to Article 11.1-bis of Legislative Decree No 286 of 25 July 1998, regarding the
consolidated act of provisions concerning immigration regulations and conditions of
third country nationals (Decreto legislativo 25 luglio 1998 n. 286, Testo unico delle disposizioni
concernenti la disciplina dell'immigrazione e norme sulla condizione dello straniero), the Italian
Minister of the Interior, having conferred, where necessary, with the National Committee
for Public Order and Security, issues measures necessary for the unified coordination of
checks on the Italian maritime and land borders. Additionally, the Minister of the Interior
promotes coordination measures between the competent Italian authorities in preventing
and counteracting illegal immigration at sea.
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to limit and deny for security reasons the access, transit and anchorage of vessels
in the territorial sea.

This Decree was enacted within the so-called “closed ports” policy adopted
by the Italian Government from 2018 to 2019 to curb migration flows arriving
from Africa, denying the access to ports of vessels with migrants rescued at sea
on board. Such a ban was mainly issued in relation to vessels operated by non-
governmental organisations flying a foreign flag, and was exclusively devoted
to the search and rescue of migrants in the Mediterranean Sea.’ The strategy of
the Italian Government aimed to disengage competent national authorities from
the search and rescue of migrants at sea, reducing their direct involvement and
discouraging non-governmental organisations from carrying out such activities.

Before the enactment of the Security Decree bis, the Minister of the Interior
issued several directives to prohibit entry into the territorial sea. These were
considered necessary to ensure the orderly management of migration flows to-
wards Italian coasts and to prevent the passage of vessels throughout the ter-
ritorial sea not consistent with international law.* The Minister requested the
competent national authorities to ensure that masters and shipowners of private
vessels carrying out search and rescue operations complied with the relevant
national and international regulations. Additionally, these authorities should
verify that the masters and shipowners complied with the rules on the techni-
cal seaworthiness of vessels involved in salvage operations. Furthermore, the
authorities were required to prevent the obligations established by international
conventions on maritime search and rescue from being exploited, and to imple-
ment the regulation on immigration.

According to the content of the mentioned directives, smugglers exploited
international maritime search and rescue obligations to permit the illegal entry
of irregular migrants to Italy. Salvage operations undertaken by private vessels,
flying the Italian flag or a foreign flag, in waters outside Italian jurisdiction, and
the transfer of migrants rescued at sea off the European coast, could have been
considered “indirect” cooperation with smugglers, encouraging the illegal en-

®  Among the directives issued by the Minister of the Interior, see directives No 14100/141(8)
of 18 March 2019, 4 April 2019 (vessel Alan Kurdi), 15 April 2019 (vessel Mare lonio) and
15 May 2019 (vessel Sea Watch 3) on rules for the coordination of the check of maritime
borders and illegal immigration under Article 11, Legislative Decree No 286/1998. Accord-
ing to Article 1 of Law No 121 of 1 April 1981 on the new Italian system of public security
administration (Nuovo ordinamento dell’Amministrazione della pubblica sicurezza), the Italian
Minister of the Interior is the National Authority for Public Security that safeguards order
and public security, adopting relevant measures.

*  Zirulia, S., Decreto Sicurezza bis: novita e profili critici, op. cit.
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try of these migrants in Italy. Although search and rescue operations were not
coordinated by the Italian authorities, it was pointed out that masters requested
these authorities to identify a place of safety to disembark the rescued migrants.
Furthermore, masters refused to comply with the instructions given by other
search and rescue coordinators, heading their vessels towards the Italian coast
without any authorisation or condition specifically provided for by international
regulations. Smugglers took advantage of these kinds of behaviour which could
increase the risk of human casualties at sea and violate national and European
regulations on checks of maritime borders and illegal immigration. According to
the Minister of the Interior, the activities carried out by private vessels to search
for and rescue migrants at sea could also favour the access of terrorists to the
national territory.

Therefore, military and police authorities had to verify that masters and
shipowners complied with national and international regulations on search and
rescue, public order and security, immigration, and the instructions given by
competent national authorities to prevent the illegal entry of irregular migrants
in Italy.

The directives issued by the Italian Minister of the Interior were criticised
because of the progressive restrictions imposed on search and rescue operations
carried out by the vessels owned or operated by non-governmental organisa-
tions, jeopardising the fundamental rights of migrants.’

On 22 October 2020, Decree Law No 130 of 21 October 2020° entered into
force in Italy, amending the provisions of the Italian Immigration Law which
had been introduced by the Security Decree bis. The new Decree was adopted to
clarify some issues related to the previous regulation according to constitutional
and international principles, complying with the remarks made by the President
of the Italian Republic in promulgating Law No 77/2019 that converted the Se-
curity Decree bis into law.

5 Zirulia, S., Ibid.

¢ Regarding Decree Law No 130 of 21 October 2020, see Cognini, P., Le modifiche ai decreti-
sicurezza at https://www.meltingpot.org/Le-modifiche-ai-decreti-sicurezza-Illustrazione-
aggiornata.html#. X5WxBYhKg2x.
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2. MARITIME SEARCH AND RESCUE,INNOCENT PASSAGE AND
ACCESS TO PORTS: GENERAL ASPECTS

The adoption of the Security Decree bis and its conversion into law makes
it difficult to balance international rules on search and rescue and the rights of
migrants.”

The duty to give assistance to ships in distress and to rescue persons on
board is consolidated in international law, reflecting customary law on salvage
obligations implemented for the first time by Article 11 of the Convention for
the Unification of Certain Rules of Law relating to Assistance and Salvage at Sea,
adopted in Brussels on 23 September 1910.

At the international level, search and rescue operations are regulated by con-
ventions establishing the rights and responsibilities of flag States, transit States
and coastal States. These legal instruments provide that masters of ships have
the legal duty to rescue persons in distress at sea.

During the search and rescue operations of migrants in distress at sea, their
status takes second place. This is why the provisions of international conven-
tions related to these operations primarily apply in such events.

Article 98.1 of the United Nations Convention on the Law of the Sea (UN-
CLOS), concluded at Montego Bay on 10 December 1982 and which entered into
force on 16 November 1994,° provides that every contracting State shall require

Regarding international rules related to search and rescue of migrants at sea, see Mallia,
P., Migrants Smuggling at Sea: Combating a Current Threat to Maritime Security through the
Creation of a Cooperative Framework, Martinus Nijhoff Publishers, Leiden-Boston, 2010, 96
ff.; Di Filippo, M., Irregular Migration and Safeguard of Life at Sea. International Rules
and Recent Developments in the Mediterranean Sea in Del Vecchio, A. (ed.), International
Law of the Sea: Current Trends and Controversial Issues, Eleven International Publishing, The
Hague, 2014, 9 ff.; Pitto, S.; Zuppa, L., 1l difficile bilanciamento tra regole internazionali
per il coordinamento delle operazioni di soccorso e rispetto dei diritti dei migranti: rifles-
sioni a partire dai casi “Open Arms” e “Diciotti”, Diritto marittimo 2020, 23.

The Convention for the Unification of Certain Rules of Law relating to Assistance and Sal-
vage at Sea, adopted in Brussels on 23 September 1910, was modified by the Protocol of 27
May 1967, and replaced by the 1989 SALVAGE Convention. The former was implemented
in Italy by Law No 606 of 12 June 1913. Regarding salvage, see Gaskell, N. J. J., The Inter-
national Convention on Salvage 1989, Int'l Estuarine and Coastal ]., 4, 1986, 268; Reeder, ]J.,
Brice on Maritime Law of Salvage, 5th ed., Sweet & Maxwell Ltd, London, 2011.

® UNCLOS was implemented in Italy by Law No 689 of 2 December 1994. Regarding the
Law of the Sea, see Shaw, M. N., International Law, 6th ed., Cambridge University Press,
Cambridge-New York, 2008, 553 ff. There are 157 State Signatories and 168 State Parties to
UNCLOS.
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the master of a ship flying its flag to render assistance to any person in danger
of being lost at sea. This assistance must be rendered without endangering the
ship, the crew, or the passengers. The master must proceed with all possible
speed to the rescue of persons in distress. The obligation of the master must be
fulfilled without exception or discrimination with respect to the legal status of
the persons who need assistance.

The International Convention on Salvage 1989 (SALVAGE Convention),
which entered into force in Italy on 14 July 1996," defines a “salvage” operation
as any activity carried out to assist a vessel or any other property in danger in
navigable waters or in any other waters of any kind. Unlike the 1910 Brussels
Convention and Italian law, the SALVAGE Convention considers assistance and
rescue jointly within the notion of “salvage”." It provides that contracting States
shall ensure that every master of a ship flying its flag must, so far as he or she
can do so without serious danger to their ship and persons thereon, give assis-
tance to any person in danger of being lost at sea. These States shall adopt mea-
sures necessary to enforce the mentioned duty. The shipowner is not liable for
a breach of the master’s duty to render the assistance.'> The SALVAGE Conven-
tion deeply affected the regulation established by the Italian Navigation Code
(INC)," replacing the provisions which were inconsistent.'*

The International Convention for the Safety of Life at Sea 1974 (SOLAS Con-
vention), which entered into force in Italy on 11 September 1980," provides that
the shipmaster, on receiving a signal that a ship is in distress, must proceed with

10 The SALVAGE Convention was implemented in Italy by Law No 29 of 12 April 1995.
There are 74 State Parties to the SALVAGE Convention.

1 Article 1.a of the SALVAGE Convention.

Cf. Art 10 of the SALVAGE Convention. Regarding salvage of persons in distress at sea,

see Reeder, J., Brice on Maritime Law of Salvage, op cit., § 2-262 ff; Marino, A., Il rifiuto di

prestare soccorso a persone in pericolo di perdersi in mare: inosservanza del dovere e

responsabilita, in Sicurezza e liberta nell’esercizio della navigazione (a cura di M. P. Rizzo-C.

Ingratoci), Giuffré, Milan, 2014, 307 ff.

3 Articles 489-500 of the Italian Navigation Code (INC).

Lefebvre d’Ovidio, A.; Pescatore, G.; Tullio, L., Manuale di diritto della navigazione, Giuffré,

Milan, 15th ed., 676; Marino, A., 1l rifiuto di prestare soccorso a persone in pericolo di

perdersi in mare: inosservanza del dovere e responsibilita, in Sicurezza e liberta nell esercizio

della navigazione, op. cit., 309.

5 The SOLAS Convention was implemented in Italy by Law No 313 of 23 May 1980. There
are 166 State Parties to the SOLAS Convention.
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all speed to give assistance to the persons in distress.'® After the Tampa case,"” the
Convention was amended in 2004 by resolution MSC.153(78) of 20 May 2004,
adopted by the IMO Maritime Safety Committee. This resolution clarified that
search and rescue operations are carried out regardless of the nationality or sta-
tus of persons in distress at sea or the circumstances in which they are found.
Additionally, disembarkation must be undertaken as soon as possible in a place
of safety. The contracting State responsible for the SAR region where such per-
sons were rescued must provide this place of safety or ensure that it is provided
by other States within a reasonable time.

Article 98.2 of UNCLOS provides that every coastal State shall promote the
establishment, operation and maintenance of an adequate and effective search
and rescue service related to safety on the sea and, where circumstances so
require, by way of mutual regional agreements devoted to cooperating with
neighbouring States for this purpose.

Search and rescue services are regulated by the International Convention on
Maritime Search and Rescue 1979 (SAR Convention), which entered into force in
Italy on 2 July 1989."® This Convention establishes a comprehensive regulation
related to the provision of assistance to any person in distress at sea regardless
of the nationality or status of such a person or the circumstances in which that
person is found."” In the first chapter of the SAR Convention, “search” is defined
as an activity organised by a rescue coordination centre to find persons in distress.
“Rescue” is defined as an operation to save persons in distress, providing for their
primary medical or other needs, and delivering them to a place of safety.*® Accord-
ing to the Convention, contracting States, individually or in cooperation with oth-
er States, contribute to develop and support search and rescue services to ensure

16 See § 1-1, Chapter V, Regulation 33 of the SOLAS Convention. Additionally, see Resolu-
tion MSC.153(178) (adopted on 20 May 2004), Adoption of Amendments to the Interna-
tional Convention for the Safety of Life at Sea, 1974, as amended.

In 2001 the Australian maritime authority denied entry to national ports to the Norwe-

gian ship, Tampa, which rescued 438 asylum seekers at sea. The situation was defused by

Nauru which accepted the asylum seekers in exchange for compensation.

8 The SAR Convention was implemented in Italy by Law No 147 of 3 April 1989. Regard-
ing the SAR Convention, see Di Filippo, M., Irregular Migration and Safeguard of Life at
Sea. International Rules and Recent Developments in the Mediterranean Sea, op. cit., 13 ff.;
Leanza, U., International Security and Powers of Enforcement at Sea in Del Vechio, A. (ed),
International Law of the Sea: Current Trends and Controversial Issues, 103, 106 ff. There are 113
State Parties to the SAR Convention.

19 Article 2.1.10 of the SAR Convention.

2 See Chapter I, § 1.3.1 and 1.3.2 of the SAR Convention.
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that assistance is rendered to any person in distress at sea.’ They shall establish
appropriate national procedures for the overall development, coordination, and
improvement of search and rescue services. To this end, contracting States estab-
lish search and rescue regions which should be adjacent and, if possible, non-over-
lapping. The delimitation of these regions is not related to and does not prejudice
the delimitation of any border between States.”? Furthermore, contracting States
establish rescue coordination centres for their search and rescue services and res-
cue sub-centres. If necessary, they coordinate their search and rescue authorities
with those of the neighbouring States.”® The contracting State responsible for the
search and rescue region in which such assistance is rendered exercises primary
responsibility for coordinating the operations to guarantee that survivors are dis-
embarked from the assisting ship and delivered to a place of safety.* Contracting
States coordinate and cooperate to ensure that masters of ships providing assis-
tance by embarking persons in distress at sea are released from their obligations
with minimum further deviation from the planned route, provided that releasing
the shipmaster from these obligations does not further endanger the safety of life
at sea.” According to national laws, rules, and regulations, these States shall au-
thorise immediate access of their territorial sea for the purpose of searching for
the position of maritime casualties and rescuing the survivors.” If a coordination
rescue centre or sub-centre is notified of an emergency and is unaware of other
centres taking appropriate action, it shall undertake an appropriate initiative and
confer with neighbouring centres to designate one centre to assume responsibility
for the search and rescue operations.”

According to the guidelines of the treatment of persons rescued at sea, ad-
opted by the IMO on 20 May 2004,* the State responsible for the SAR region

21 See Chapter II, § 2.1 of the SAR Convention. According to the Annex, Chapter I, § 1.3.11
of the SAR Convention, “distress” is defined as a “situation wherein there is a reason-
able certainty that a vessel or a person is threatened by grave and imminent danger and
requires immediate assistance”.

22 See Chapter II, § 2.1.3 and 2.1.7 of the SAR Convention.
#  See Chapter III, § 3.1.1 of the SAR Convention.
% See Chapter V, Regulation 33, § 1.1 of the SOLAS Convention.

% See Chapter III, 3.1.9 of the SAR Convention. Resolution MSC 155(78) adopted on 20 May
2004, Adoption of Amendments to the International Convention on Maritime Search and
Rescue, 1979 as amended.

% See Chapter III, § 3.1.2 of the SAR Convention.
7 See Chapter V, § 5.3.4.1 of the SAR Convention.

% See Resolution MSC.167(78), adopted on 20 May 2004, Guidelines on the Treatment of
Persons Rescued at Sea. These guidelines aim at guiding Governments and shipmasters
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where search and rescue operations take place must provide survivors with a
place of safety. The disembarkation of survivors must be affected as soon as
reasonably practicable, considering the specific circumstances of the case.” This
place is considered the location where the rescue operations are terminated.
This is where the survivors’ safety is no longer threatened and where their fun-
damental human needs (such as food, shelter, and medical needs) can be met.
Further, it is a place from which transportation arrangements can be made for
the survivors’ next or last destination.” Regarding the care of the survivors, the
International Aeronautical and Maritime Search and Rescue IAMSAR) Manual,
jointly adopted by the IMO and the International Civil Aviation Organization
(ICAO), provides that the survivors must be delivered to a place of safety as
quickly as possible.!

The Italian SAR region was established by Article 6 of the Decree by the Pres-
ident of the Republic of 28 September 1994 No 662 related to the implementation
of the SAR Convention.” The Italian Ministry of Infrastructures and Transport
(“Ministry of Transport”) is the authority in charge of executing this convention.
The Italian Maritime Rescue Coordination Centre (IMRCC) is the General Com-
mand of the Body of the Harbour Offices (MARICOGECAP) that ensures the co-
ordination of search and rescue operations within the national SAR region and
maintains contact with the coordination centres of the other States. According to
the Italian Navigation Code, the national maritime authority undertakes search
and rescue operations. This authority can order that private vessels and their
crew are put at their disposal to carry out these operations.” After the amend-
ments of the SAR Convention, the General Command of the Body of the Har-
bour Offices adopted by Directive Sop 009/15, the so-called Standard Operating

about humanitarian obligations and other obligations under international law dealing
with the treatment of persons rescued at sea.

¥ See §2.5and § 2.6 of Resolution MSC.167(78).

% See § 6.12 of Resolution MSC.167(78). Additionally, see Annex to the SAR Convention, §
1.3.2.

3 The International Aeronautical and Maritime Search and Rescue (IAMSAR) Manual is
published in three volumes covering organisation and management, mission coordination
and mobile facilities.

32 Decree of the President of the Italian Republic No 662 of 28 September 1994, Regulation
implementing Law No 147 of 3 April 1989 concerning accession to the International Con-
vention on Maritime Search and Rescue, adopted in Hamburg on 27 April 1979 (Decreto del
Presidente della Repubblica 28 settembre 1994 n. 662, regolamento di attuazione della legge 3 aprile
1989 n. 147, concernente adesione alla convenzione internazionale sulla ricerca ed il salvataggio
marittimo, adottata ad Amburgo il 27 aprile 1979).

3 Article 69 and 70 INC.
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Procedures, is tasked to identify a place of safety within the operations of the
search and rescue of migrants at sea coordinated by the IMRCC. According to
these procedures, the Department of Civil Liberties and Immigration of the Min-
istry of the Interior has the duty to assign the place of safety.*

Even though several legal instruments deal with the search and rescue of
persons in distress at sea, regulation of this subject-matter is incomplete. In Res-
olution A.920 (22) adopted on 29 November 2001, the Assembly of the Interna-
tional Maritime Organization (IMO) recalled the master’s duty to render assis-
tance to any person in danger of being lost at sea and the need for cooperation
between parties and public authorities involved in salvage operations in order
to ensure the successful saving of lives. In this regard, the Assembly pointed
out the need to ensure that the lives of persons on board ship are safeguarded
while awaiting their delivery to a place of safety. To this end, it requested the
Maritime Safety Committee, the Legal Committee and the Facilitation Commit-
tee, under the direction of the Council, to review the main international conven-
tions (the SAR Convention, the SALVAGE Convention, the SOLAS Convention,
and the FAL Convention) and any other IMO instruments related to maritime
salvage for the purpose of identifying any existing gaps, inconsistencies, am-
biguities, vagueness, or other inadequacies. In the light of such a review, the
aforementioned committees should adopt suitable measures devoted to guaran-
teeing that survivors receive assistance regardless of their nationality, status, or
the circumstances in which they are found. Survivors, including undocumented
migrants, asylum seekers, refugees, and stowaways, must be treated on board
ship in accordance with relevant IMO instruments and international agreements
and long-standing humanitarian maritime practice. These measures must en-
sure that ships which have saved persons in distress at sea are able to deliver
them to a place of safety.

The relationships between the duty to save persons at sea and the power of
the Minister of Transport to deny the passage of vessels carrying rescued mi-
grants through the territorial sea to reach a place of safety is the main issue that
the Italian authorities have been dealing with since the Decree examined in this
article entered into force.

Regarding the rights of passage, Article 17 UNCLOS provides that ships of
all States enjoy the right of innocent passage through the territorial sea in which

*  Munari, F., Migrazioni, SAR, ruolo e responsabilita delle ONG, degli Stati e dei funzionari

delle competenti amministrazioni nella recente giurisprudenza italiana, Diritto marittimo
2020, 328, 346 ff.
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the coastal State exercises its sovereignty.* “Passage” is defined by the Conven-
tion as navigation through the territorial sea for the purpose of crossing that sea
without entering internal waters, calling at a roadstead or port outside internal
waters, for the purpose of proceeding to or from internal waters, or a call at such
a roadstead or port. This passage must be continuous and expeditious.* It can
include stopping and anchoring, but only insofar as the same are incidental or
ordinary navigation, are rendered necessary by force majeure or distress or for
the purpose of rendering assistance to persons, ships or aircraft in danger or
distress. The passage of a ship is innocent if it is not prejudicial to the peace,
good order, or security of the coastal State.”” This passage must be performed
according to international law. The passage of a foreign ship is prejudicial to
the peace, good order, or security of the coastal State if in the territorial sea it
engages in the “loading or unloading” of any commodity, currency, or person
contrary to the immigration laws and regulations of the coastal State or carries
out any other activity not having a direct bearing on passage.® The coastal State
shall not prohibit the innocent passage of foreign ships through the territorial
sea except in accordance with the Convention. In particular, such a State shall
not impose requirements on foreign ships that have the practical effect of deny-
ing or impairing the right of innocent passage or discrimination in form or in
fact against the ships of any State or against ships carrying cargoes to, from, or
on behalf of any State®. If the passage of a ship does not comply with the condi-
tions provided by the Convention, the coastal State may prevent non-innocent
passage in its territorial sea.*” Such a State can temporarily suspend in specified
areas of its territorial sea the innocent passage of foreign ships if such suspen-
sion is essential for the protection of its security, including weapon exercises.*!

Regarding access to ports, the Law of the Sea does not exclude coastal States
from closing their ports. International law does not provide the right of access

% Regarding the innocent passage of a ship in territorial sea, see Vukas, B., The Law of the Sea:
Selected Writings, Martinus Nijhoff Publishers, Leiden-Boston, 2004, 133 ff.; Shaw, M. N.,
International Law, op. cit., 570 ff.

% Article 18.2 UNCLOS.

¥ Article 19 UNCLOS. In this regard, see Vukas, B., The Law of the Sea: Selected Writings, op.
cit., 135.

% Article 19.g and i UNCLOS.
¥ Article 24 UNCLOS. In this regard, see Shaw, M. N., International Law, op. cit., 571 ff.
40 Article 25 UNCLOS.

4 Regarding the legal regime of the territorial sea, see Morrison, A. P., Place of Refuge for
Ships in Distress, Martinus Nijhoff Publishers, Leiden-Boston, 2012, 53 ff.; Leanza, U., Il
diritto degli spazi internazionali, I, La tradizione, Turin, 1999, 97 ff.
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to a foreign port. Ports are internal waters and subject to the sovereignty of the
coastal State.*> Therefore, these States can decide to allow or deny access of a
foreign ship unless otherwise agreed. According to Article 25 UNCLOS, if a ship
is proceeding to internal waters or a call at port outside internal waters, coastal
States have the right to prevent any breach of the conditions to which the admis-
sion of ships to internal waters or to this call is subject. Nevertheless, sovereign-
ty over internal waters cannot be considered absolute. International bilateral or
multilateral agreements and international tribunals can limit this sovereignty.*
The Convention and Statute on the International Regime of Maritime Ports of
1923 (Geneva Convention 1923), ratified by Italy on 16 October 1933, establishes
the reciprocal right of access to, and equality of treatment within, ports. Never-
theless, the Convention was ratified by a limited number of States and does not
reflect the right of entry into ports under customary international law.* Accord-
ing to this Convention, coastal States can deny access to its ports in the event of
an emergency affecting the safety of the State or the fundamental interests of
the country. This is possible in exceptional cases, and for a short period.*® The

# Barnes, R, Refugee Law at Sea, International & Comparative Law Quarterly, vol. 53 (January
2004), 47, 57.

4 Morrison, A. P., Place of Refuge for Ships in Distress, op. cit., 54.

4  Barnes, R., Refugee Law at Sea, op. cit., 58. The ratifications and the definitive accessions

to the Convention and Statute on the International Régime of Maritime Ports are those of
the following: Austria, Belgium, the British Empire (this ratification shall not be deemed
to apply in the case of the Dominion of Canada, the Commonwealth of Australia, the
Dominion of New Zealand, the Union of South Africa, or the Irish Free State and India),
Newfoundland, Southern Rhodesia, Bahamas, Barbados, Bermuda, British Guiana, British
Honduras, British Solomon Islands Protectorate, Brunei, Ceylon, Cyprus, Falkland Islands
and Dependencies, Fiji, Gambia, Gibraltar, Gilbert and Ellice Islands, Gold Coast, Gre-
nada, Hong-Kong, Jamaica, Kenya, Leeward Islands, Malay States, Mauritius, Nigeria,
Palestine, St. Helena, St. Lucia, St. Vincent, Seychelles, Sierra Leone, Somaliland, Straits
Settlements, Tanganyika Territory, Tonga, Trans-Jordan, Trinidad and Tobago, Zanzi-
bar, Malta, Australia, New Zealand, India, Czechoslovakia (former), Denmark, Estonia,
France, Germany, Greece, Hungary, Iraq, Italy, Japan, Mexico, The Netherlands, Nether-
lands Indies, Surinam and Curacao, Norway, Sweden, Switzerland, Thailand, Yugoslavia
(former). Actions subsequent to the assumption of depositary functions by the Secretary-
General of the United Nations were the following: Accessions: Burkina Faso, Cote d'Ivoire,
Madagascar, Malaysia Marshall Islands, Monaco, Morocco, Nigeria, Trinidad and Tobago
Vanuatu, Zimbabwe; Successions: Antigua and Barbuda, Croatia, Cyprus, Czechia, Fiji,
Malta, Mauritius, Slovakia, St. Vincent, and the Grenadines; Denunciation: Thailand. For
further information, see https://treaties.un.org.

#  Article 16 of the Convention and Statute on the International Régime of Maritime Ports of

1923. About this Convention, see Morrison, A. P., Place of Refuge for Ships in Distress, op. cit.,
58 ff.
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Convention on Facilitation of International Maritime Traffic of 1965 (the FAL
Convention) provides the possibility to deny access to a port to preserve public
morality, order and security, or to prevent the introduction or spread of diseases
or pests affecting public health, animals, or plants.* The entry of a ship into port
can also be denied for security reasons. According to the SOLAS Convention,
this denial can be provided if the shipmaster intending to enter a port of an-
other contracting State does not comply with the provision of part A of the ISPS
Code.*” According to the Italian Navigation Code, the Harbour Master regulates
and controls the entry and exit of ships to and from the port.*®

3. THE SECURITY DECREE BIS

The Security Decree bis ("Decree’”’) was converted into law, with amend-
ments, by Law No 77 of 8 August 2019.* The enactment of the Decree was pre-
ceded by the adoption of Decree Law No 113 of 4 October 2018, named Security
Decree, which was converted into law, with amendments, by Law No 132 of 1
December 2018. It lays down urgent provisions on international protection and
immigration, public security and measures for the functioning of the Minister of
the Interior and the organisation and functioning of the national agency for the
administration and allocation of assets seized and confiscated from organised
crime.

The Decree comprises eighteen articles divided into three chapters. It was
adopted by the Italian Government to introduce urgent measures to counter un-
lawful practices due to loopholes in international law and regulations on public
security. Concerning these unlawful practices, the Decree aims to increase the

“  Article 5.2 of the FAL Convention. In Italy, the FAL Convention was implemented by
Law No 831 of 8 May 1971 which entered into force on 24 November 1972. Regarding the
FAL Convention, see Alexandrowicz, Ch. H., Convention on Facilitation of International
Maritime Traffic and International Technical Regulation, International & Comparative Law
Quarterly, vol. 15, issue 3, July 1966, 621. There are 124 State Parties to the FAL Convention.

See Chapter XI-2 (Special Measures to Enhance Maritime Safety), Regulation 9, paragraph
2.4 and 2.5 of the SOLAS Convention. See also Article V(b) of the SOLAS Convention.

% Article 63 INC and Article 59 of the Regulation for the Implementation of the Navigation
Code (Maritime Navigation) (Regolamento per l'esecuzione del Codice della Navigazione - Reg.
Mar. Nav.).

¥ Law No 77 of 8 August 2019 on conversion into law, with amendments, of Decree Law
No 53 of 14 June 2019, laying down urgent provisions on order and public security (Con-
versione in legge, con modificazioni, del decreto-legge 14 giugno 2019, n. 53, recante disposizioni
urgenti in materia di ordine e sicurezza pubblica), which entered into force on 10 August 2019.

47

145



G. Marchiafava, The Impact of the New Italian Security Regulation on the Search and Rescue of Migrants at
Sea, PPP god. 59 (2020), 174, str. 133-166

coordination of investigation activities on illegal immigration, implementing the
current legal instruments to face and combat this phenomenon. This Decree was
approved, given also the current international geopolitical situation that could
favour new migratory flows at sea with the risk of the infiltration of terrorists.

Regarding the provisions on illegal immigration and public security related
to maritime law, the Decree modified Articles 11 and 12 of the current Italian
regulation on immigration, Legislative Decree No 286 of 25 July 1998 on the con-
solidated act of provisions concerning immigration regulations and conditions
of third-country nationals. These articles are included in the chapter dedicated
to urgent provisions for the fight against illegal immigration, and for order and
public security.

The Decree introduces new paragraphs, Article 11, paragraph 1-ter and para-
graph 6-bis-quater. These new paragraphs are related to the check of maritime
borders and the regulation of illegal immigration at sea.

According to the new paragraph 1-ter of Article 11 of the aforementioned
Legislative Decree No 286/1998, introduced by Article 1 of the Decree, the Min-
ister of the Interior is the coordinator of actions carried out by the competent
national authorities™ to cope with illegal immigration at sea. According to inter-
national obligations, the Minister can limit and deny, for security reasons, the
access, transit and anchorage of vessels throughout the territorial sea.

Additionally, under the mentioned Article 19, paragraph 2.g UNCLOS, the
Minister can limit and deny access to the territorial sea if a ship embarks and
disembarks persons contrary to Italian immigration law. The access of a ship to
the territorial sea cannot be limited or denied to military vessels and to vessels
undertaking non-commercial government services (i.e. public security, fire pre-
vention, environment protection, public service, natural disaster, oceanographic
scientific research of the marine environment). The Minister of the Interior can
limit and deny the access of a vessel to the territorial sea only in agreement with
the Minister of Defence and Minister of Transport, and by informing the Prime
Minister. The Decree does not specify the legal nature of the measure adopted
by the Minister of the Interior under the new paragraph 1-ter of Article 11.

A previous draft of Article 1 of the Decree provided an amendment of Article
12 of Legislative Decree No 286/1998, adding a new paragraph 6-bis. According
to this paragraph, any vessels, whether for pleasure or fishing, illegally carrying
migrants in international waters had to comply with the relevant international

0 Carabinieri, Financial Guard (Guardia di Finanza), Navy (Marina Militare) and Harbour
Masters Corps - Coast Guard (Corpo delle Capitanerie di Porto - Guardia Costiera).
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conventions and instructions given by competent SAR coordinators and compe-
tent national authorities. This provision should also have been applicable to the
salvage of migrants at sea or to the towage of their means of transport.>

It must be noted that according to the Italian Navigation Code the power to
limit and deny access in territorial waters is assigned to the Minister of Trans-
port.> According to Article 83 INC, for reasons of public order and maritime
security, the Italian Minister of Transport can limit or deny the access, transit
and anchorage of merchant vessels throughout the territorial sea. The Minister
of Transport must take these measures in agreement with the Minister of the En-
vironment when they are devoted to protecting the environment in the relevant
areas.”

A first draft of Article 2 of the Decree provided the amendment of the men-
tioned Article 83 INC, repealing the words “for public order” (“di ordine pub-
blico”). Therefore, the Minister of Transport could have denied or limited the
access, transit, and stopping of merchant vessels only for maritime security
reasons. Additionally, a previous draft of the aforementioned Article 2 of the
Decree provided for the introduction of a second paragraph of Article 83 INC,
bestowing upon the Minister of the Interior the power to limit and deny the tran-
sit and stopping of merchant, pleasure, and fishing vessels in the territorial sea
for reasons of public order and security, and according to the mentioned Article
19.2.g UNCLOS.

3.1. The Penalty Regime

Under the new paragraph 6-bis of Article 12 of Legislative Decree No
286/1998, introduced by Article 2 of the Security Decree bis, the shipmaster must
comply with international law. Furthermore, he or she must comply with the

1 See draft of the Decree Law laying down urgent provisions regarding order and public
security (Decreto-legge recante disposizioni urgenti in materia di ordine e sicurezza pubblica).

2 Under Article 42, c, of Legislative Decree No 300 of 30 July 1999, the Italian Minister of
Transport also has competences related to maritime transport, port control, maritime state
property, and maritime safety and security. The Italian General Command of the Harbour
Masters Corps - Coast Guard is a body of the Ministry of Infrastructures and Transport.
The competences of the Italian Coast Guard are established in Articles 132-138 of Italian
Legislative Decree No 66 of 15 March 2010 (Italian Code of the Military Legal System) and
Article 13 of the Italian Prime Ministerial Decree No 72 of 11 February 2014. The Italian
Harbour Masters Corps - Coast Guard also has the duty to coordinate salvage operations,
monitor and control maritime activities and ensure maritime safety and security.

% Lefebvre d’Ovidio, A.; Pescatore, G.; Tullio, L., Manuale di diritto della navigazione, op. cit., 93.
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prohibitions and limitations provided by the Minister of the Interior in agree-
ment with the other Ministries. If the master of the vessel does not comply with
the measures adopted by the Minister of the Interior, he or she is considered li-
able. Besides criminal penalties, the amount of the pecuniary penalty is between
EUR 150,000 and EUR 1,000,000.

Therefore, the Decree establishes direct liability of the master, who must
comply at the same time with the measure adopted by the Minister and the ob-
ligation to save lives at sea.”

The shipowner is jointly liable according to Article 6 of Law No 689 of 24
November 1981 on criminal system amendments. This article provides that the
“owner of the asset” used to commit an offence is jointly liable to pay the amount
due by the persons liable, unless he or she proves that such an asset has been
used without consent. This article refers to the shipowner who under Italian law
is not always identified as the disponent owner (armatore) of the vessel. There-
fore, the Decree does not take into account that the ownership of a vessel does
not always presume the quality of the disponent owner of such a vessel. The
owner (proprietario) and disponent owner of a vessel could be different entities.”

Before the conversion of the Decree into law, Article 2, which introduced
paragraph 6-bis of Article 12 of Legislative Decree No 186/1998, provided that
if the master did not comply with the measures adopted by the Minister of the
Interior, he or she would have been subjected to a pecuniary penalty between
EUR 10,000 and EUR 50,000, besides criminal penalties. Additionally, it should
be noted that a previous draft of the Decree provided a pecuniary penalty be-
tween EUR 3,500 and EUR 5,500 for each foreigner carried on board the vessel.

The new paragraph 6-bis of Legislative Decree No 286/1998, introduced by
Article 2.1 of the Decree, provides for the confiscation and the immediate pre-
cautionary seizure of the vessel committing the relevant offences.* The previous

> Vampa, R., Nave confiscata subito alla prima violazione del divieto di ingresso, op. cit.

% According to Article 265 INC, the disponent owner (operator) of a ship must make a dec-
laration at the Ship Register Office. Otherwise, the shipowner, strictly speaking, is pre-
sumed also to be the disponent owner of the ship. Under Article 274 INC, the disponent
owner is liable for the conduct of the crew and the obligations of the master with respect
to the ship and the freight. The disponent owner is not liable if the master does not comply
with his or her personal obligations, such as the salvage obligation, which are provided for
by national and international regulations in light of his or her role.

% Benvenuti, M., Paper for the hearing on 30 July before the Presidency of Commission I
(Constitutional Affairs) of the Italian Senate within the examination of the draft law lay-
ing down the “Conversion of the Decree Law 14 June 2019 No 53 laying down urgent
provisions on order and public security” (Relazione per I’Audizione resa il 30 luglio 2019
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version of the Decree established the confiscation and the immediate seizure
of the vessel involved in repeated unlawful activities. The shipowner and the
disponent owner must bear all costs related to the custody of the seized vessel.

The sanctions provided by the Decree are imposed by competent local pre-
fects. In a previous draft of the Decree, this function was assigned to the compe-
tent Harbour Masters Corps - Coast Guard.

According to the new paragraph 6-ter of Article 12 of Legislative Decree No
286/1998, introduced by Article 2.1 of the Decree, seized vessels can be trans-
ferred on request by the prefects to the custody of the coast guard, military navy,
or other public authorities. These vessels are designated for institutional activi-
ties. The relevant management costs are borne by these public authorities.

Under the new paragraph 6-quarter of Article 12 of Legislative Decree No
286/1998, introduced by Article 2.1 of the Decree, if the seizing measure cannot
be revoked, the vessel is transferred to state property. Following this, the vessel
can be assigned on request to the public authority that is operating it. A vessel
that is not assigned can also be sold for parts. If the vessel is useless or remains
unsold for two years, it is destroyed.

Regarding the penalty regime related to Article 83 INC, Article 1102 INC
provides for arrest of up to two years and a pecuniary penalty up to EUR 516
if the master of the vessel does not comply with the measures adopted by the
Italian Minister of Transport to prohibit and limit the access of that vessel to the
territorial sea. Additionally, Article 1103 INC establishes accessory pecuniary
penalties: temporary suspension of professional titles and a ban from exercising
professional activity.

A previous draft of the Decree provided for the suspension or withdrawal of
the licence, authorisation or concession delivered by the competent administra-
tive authority according to the relevant activity and means of transport.

In terms of the penalty regime, the Security Decree bis pointed out the signif-
icant increase in the amount of the pecuniary penalty from between EUR 10,000
and EUR 50,000 to EUR 150,000 and EUR 1,000,000. On the enactment of this
Decree, the President of the Italian Republic noted in a letter sent to the Prime

dinanzi all'Ufficio di Presidenza della Commissione I (Affari costituzionali) del Senato
della Repubblica nell'ambito dell'esame del disegno di legge recante “Conversione in
legge del decreto-legge 14 giugno 2019 n. 53, recante disposizioni urgenti in materia di
ordine e sicurezza pubblica”) at https://www.osservatorioaic.it/it/osservatorio/ultimi-con-
tributi-pubblicati/marco-benvenuti/audizione-resa-il-16-ottobre-2018-innanzi-all-ufficio-
di-presidenza-della commissione-la-affari costituzionali-del-senato-della-repubblica (23
March 2020).
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Minister that the sum of the minimum pecuniary penalty had risen by fifteen
times and the maximum penalty by twenty times compared to the first version
of the Decree.”” Additionally, the compulsory seizure of the vessel in any case
is provided for. It is no longer subjected to the repetition of unlawful behav-
iour. The President also stressed that the Decree does not provide any distinc-
tive criteria (type of vessel, activity, and reason for carrying persons on board)
to establish the amount of the penalty. It may be possible to distinguish between
a vessel carrying illegal migrants and a vessel rescuing migrants in distress at
sea. It seems unreasonable to adopt a measure providing for such a serious
penalty without considering these distinctive criteria. Moreover, the President
drew attention to the position of the Italian Constitutional Court that stressed,
as already mentioned, the need for proportion between pecuniary penalties and
relevant offences.”® These considerations were shared by the Italian doctrine.”

4. THE “OPEN ARMS” AND “SEA WATCH 37" CASES

After the enactment of the Security Decree bis, the Minister of the Interior,
having consulted with the Minister of Defence, the Minister of Transport and
the National Public Security Committee, and informing the Italian Prime Minis-
ter, adopted several measures to deny the access, transit and anchorage of ves-
sels within the territorial sea according to the new paragraph 1-ter, Article 11 of
Legislative Decree No 286/1998, as introduced by the Decree.

Among these measures, the Italian Minister of the Interior on 1 August 2019
prohibited access to the territorial sea of a Spanish vessel, Open Arms, operated
by the non-governmental organisation Proactiva Open Arms with one hundred
migrants on board, mainly from Africa, who were rescued at sea. This vessel
sat off the Italian territorial sea for several days until the ban on entry was lifted
by the Regional Administrative Tribunal of Latium. The Italian judges consid-
ered that the vessel Open Arms was in “distress”, as indicated by the Minister of
the Interior, namely in “a situation wherein there is a reasonable certainty that
a person, a vessel, or other craft is threatened by grave and imminent danger

7 Official Statement of the Italian Presidency of the Republic on 4 October 2018, Security
Decree and Immigration: Mattarella enacts and writes to Conte (Decreto Sicurezza e Immi-
grazione: Mattarella emana e scrive a Conte) at https://www.quirinale.it/elementi/18098 (23
March 2020).

% Ttalian Constitutional Court 10 May 2019 No 112.
% Benvenuti, M., op. cit.
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and requires immediate assistance”.® Therefore, under UNCLOS,*' the Italian
judges considered the measure to deny access to the vessel Open Arms, carrying
migrants rescued at sea in the Italian territorial sea, contradictory. Therefore,
they decided to suspend the effects of the mentioned measure.®

In February 2020, the Italian Supreme Court of Cassation upheld the ordi-
nance delivered by the judge of the preliminary investigation of the Tribunal of
Agrigento which, pursuant to Article 385 of the Italian Code of Criminal Proce-
dure, released from his obligations the master of the vessel Sea Watch 3, carrying
migrants rescued at sea into an Italian port.®® The shipmaster did not comply
with the measure adopted by the Minister of the Interior on 15 June 2019 un-
der Article 11.1-ter of Legislative Decree No 286/1998, by running a blockade of
a vessel operated by the Italian Financial Police.* Therefore, according to Ar-
ticle 337 of the Italian Criminal Code (ICC) and Article 1100 INC, the master
was charged with the following criminal offences: resisting arrest® and violence
against a warship.®® The Italian Supreme Court of Cassation considered that

8 Chapter [, § 1.3.13 of the SAR Convention.

1 See Law No 689 of 2 December 1994 on the ratification and accession of the United Nations
Convention on the Law of the Sea, with annexes and final act (Montego Bay 10 December
1982) (Ratifica ed esecuzione della Convenzione delle Nazioni Unite sul diritto del mare, con al-
legati e atto finale (Montego Bay 10 dicembre 1982)).

¢ Decree of the Administrative Regional Tribunal of Latium, Ch. I-fer, 14 August 2019 No
5479 (Decreto cautelare monocratico del Tar Lazio, Sezione Prima Ter, 14 agosto 2019 n. 5479).

¢ See Tribunal of Agrigento, Office of the Judge of the Preliminary Investigation, ordinance
on the request to validate arrest and enforce precautionary measures of 2 July 2019 (Ordi-
nanza sulla richiesta di convalida di arresto e di applicazione della misura cautelare). According
to Article 385 of the Italian Code of Criminal Procedure (Codice di procedura penale), arrest
or temporary detention is not permitted when the criminal offence was committed either
in the line of duty, while exercising a right, or in the case of an exemption, considering the
facts. Contra Tribunal of Rome, College for Ministerial Crimes, 21 November 2019 No 6.
About the Sea Watch case, see Masera, L., La Cassazione sul caso Rackete: la strategia dei
porti chiusi & contraria alla disciplina dei soccorsi in mare, at https://www.asgi.it/asilo-
e-protezione-internazionale/la-cassazione-sul-caso-rackete-la-strategia-dei-porti-chiusi-e-
contraria-alla-disciplina-dei-soccorsi-in-mare/ (26 February 2020).

6 Ttalian Court of Cassation (Third Chamber) 20 February 2020 No 6626. In this regard, see
Morselli, C., La natura di nave da guerra della motovedetta V. 808 al vaglio della Cas-
sazione (a proposito dell’arresto non convalidato di Carola Rackete), in Archivio Penale
(1) 2020 (http://www.archiviopenale.it/File/Download?codice=642800cc-3e6c-4644-aca3-
3f73aed1dac9) (23 March 2020).

6 Article 337 ICC (Italian Criminal Code).

% Article 1100 INC. Under the first paragraph of this article, the master or the officer of a ves-
sel that commits acts against a national warship may be sentenced to between three and
ten years in jail. Regarding this provision, see Righetti, G., Trattato di diritto marittimo, I-1,
Giuffré, Milan, 1987, 688 ff.
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these criminal offences were justified under Article 51 of the Italian Criminal
Code because the master of a vessel in distress was fulfilling the obligation to
save lives at sea.”” In this regard, the Court pointed out that a vessel at sea can-
not be considered a place of safety. The Court stressed that according to the
guidelines on the Treatment of Persons Rescued at Sea, adopted by the Mari-
time Safety Committee of the International Maritime Organization (IMO) and
annexed to the SAR Convention, a place of safety “is a location where rescue
operations are considered terminated. It is also a place where the survivors’
safety of life is no longer threatened and where their basic human needs (such
as food, shelter, and medical needs) can be met. Furthermore, it is a place from
which transportation arrangements can be made for the survivors” next or final
destination”.®® Moreover, the Court highlighted that under these guidelines “an
assisting ship should not be considered a place of safety based solely on the
fact that the survivors are no longer in immediate danger once aboard the ship.
[...] Even if the ship is capable of safely accommodating the survivors and may
serve as a temporary place of safety, it should be relieved of this responsibility
as soon as alternative arrangements can be made”. The Court considered also
that the fundamental rights of persons rescued at sea cannot be respected on
board a vessel in distress. The obligation to rescue these persons does not end by
embarking them on board a vessel. They have the right to apply for international
protection under the 1951 Refugee Convention. This application cannot be made
on board a vessel. In this regard, the Court pointed out that according to Resolu-
tion No 1821/2011 of the Council of Europe,” “it is clear that the notion of “place
of safety” should not be restricted solely to the physical protection of people, but
necessarily also entails respect for their fundamental rights”.”® Finally, the Court
considered that the mentioned resolution is an essential interpretative criterion
applicable to define “place of safety” in international law, although it is not a
direct source of law.

7 According to Article 51 ICC, exercising a right or carrying out a duty provided by a provi-
sion and lawful order of a public authority precludes criminal liability.

% See IMO Resolution MSC.167(78), Guidelines on the Treatment of Persons Rescued at Sea,
adopted on 20 May 2004. See paragraphs 6.12 and 6.13.

% See Resolution 21 June 2011 No 1821 of the Council of Europe, The interception and rescue
at sea of asylum seekers, refugees, and irregular migrants.

70 See § 5.2 of Resolution No 1821/2011 of the Council of Europe.
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5. CONSIDERATIONS ON THE SECURITY DECREE BIS

The provision of the Security Decree bis (“Decree”) that assigns to the Min-
ister of the Interior the authority to limit and deny the access of vessels to the
territorial sea reflects the ongoing process in Italy to reorganise the national au-
thorities and the structure of public bodies in ensuring safety and security. This
process has been undertaken to face new forms of crime and terrorism which
have reached a global dimension. Italian public bodies directly involved in the
transport sector do not assume a direct role in this process, which could only
have a negative impact on actions carried out to guarantee security in the trans-
port sector (activities and infrastructures).

In July 2019, during hearings before the Constitutional Committee of the Ital-
ian Senate to examine the bill on the conversion into law of the Decree, it was
pointed out that the provision giving the Minister of the Interior the authority
to deny and limit the entry of vessels in the territorial sea conflicts with the au-
thority to coordinate maritime and land border checks.”” The Decree does not
provide that the Minister of the Interior must agree with the Minister of Foreign
and International Cooperation and the Minister of the Economy and Finance on
the adoption of a measure to deny access, transit, and anchorage throughout the
territorial sea. According to Article 11.1 of Legislative Decree No 286/1998, the
Italian Minister of Foreign Affairs and International Cooperation has an impor-
tant role in strengthening and coordinating the external border checks and in
maintaining international relations with the flag States of vessels whose entry,
transit, and anchorage in the Italian territorial waters is denied or limited. Addi-
tionally, the Finance Police have specific functions in ensuring maritime security
under the authority of the Minister of the Economy and Finance.”

It was also correctly stressed that the new paragraph 1-ter of Article 11 of
Legislative Decree No 286/1998, introduced by the Decree, overlaps with Article
83 INC. According to these provisions, the authority to deny access, transit, and
anchorage in the territorial sea is assigned to the Minister of the Interior and to
the Minister of Transport, respectively. The wording of these provisions is the
same: “for public order” (“motivi di ordine pubblico”) and “order and public

71 Benvenuti, M., op. cit,

72

Article 2.1.c, No 1, Legislative Decree No 177 of 19 August 2016 laying down provisions
on the rationalisation of police functions and of the takeover of the State Forestry Corps,
according to Article 8.1.a, Law 7 No 124 of August 2015 on the reorganisation of the public
administration (Disposizioni in materia di razionalizzazione delle funzioni di polizia e assorbi-
mento del Corpo forestale dello Stato, ai sensi dell‘articolo 8, comma 1, lettera a), della legge 7 agosto
2015, n. 124, in materia di riorganizzazione delle amministrazioni pubbliche).
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security reasons” (“motivi di ordine e sicurezza pubblica”). Therefore, the en-
actment of the mentioned paragraph 1-ter would have produced a partial tacit
repeal of Article 83 INC. This partial repeal should have been clearly provided
for by the Decree.”

Furthermore, it was considered that the same provision should not have been
applicable to vessels undertaking search and rescue operations at sea in favour
of migrants or asylum-seekers who leave their countries to flee persecution or
other human rights violations, such as torture. The Italian legislator should have
adopted different rules, depending on the activity carried out by the vessels.”
Search and rescue operations are not undertaken to embark and disembark per-
sons infringing national immigration rules, but according to international con-
ventions. The rescued migrants and asylum seekers are exercising a right that
takes effect when the vessel enters the territorial sea. Therefore, the passage of a
vessel that undertakes search and rescue operations cannot be considered non-
innocent passage in territorial sea. Moreover, Article 10-ter of Legislative Decree
No 286/1998 provides that a migrant arriving in the national territory after being
rescued at sea must be taken to a hotspot. This implies that the rescued migrant
must be promptly disembarked from the vessel.

It was also pointed out that the new paragraph 1-ter of Article 11 of Legisla-
tive Decree No 286/1998, introduced by Article 1 of the Decree, does not refer
to military vessels. Therefore, these provisions do not apply with respect to the
Italian Coast Guard vessels which often carry out search and rescue operations
in favour of migrants at sea. With respect to non-military vessels, governmen-
tal and non-commercial services not flying the Italian flag, the mentioned new
paragraph 1-ter of Article 11 of Legislative Decree No 286/1998 partially applies,
as international rules on non-innocent passage apply, only to vessels of third
countries.”

In August 2019, the President of the Italian Republic promulgated Law No
77 of 8 August 2019 that converted Decree Law No 53/2019, with amendments,
into law. He sent a letter to the Presidents of the Italian Chamber of Deputies
and the Senate, and to the Italian Prime Minister with some comments that seem
to be consistent with Italian doctrine and jurisprudence.” In this letter, the Presi-

7 Benvenuti, M., op. cit.

7 Comenale Pinto, M. M., Immigrazione clandestina e salvaguardia della vita umana in
mare, op. cit., 588 and 589.

75 Article 19.2 UNCLOS.

76 Official Statement of the Italian Presidency of the Republic, Security Decree bis: Mattarella
enacts and sends a letter to the Presidents of the Senate, Chambers of Deputies and Council of Min-
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dent of the Italian Republic considered it necessary to review the mentioned
law in the near future. He pointed out that according to the new paragraph 1-ter
of Article 11 of Legislative Decree No 286/1998, as introduced by Article 1 of
Law No 77/2019, access to the Italian territorial sea can be limited or denied ac-
cording to Italy’s international obligations. Additionally, the President stressed
that paragraph 6-bis of Article 12 of Legislative Decree No 286/1998 establishes
that the master of the vessel must comply with “international obligations”. This
paragraph refers to the above-mentioned international conventions dealing
with the search and rescue of persons in distress at sea: UNCLOS, SAR, SOLAS,
SALVAGE and FAL Conventions. In this regard, it should be noted that on the
occasion of the enactment of the first Security Decree, the President pointed out
to the Prime Minister the need to consider the constitutional and international
obligations of the Italian Republic, even if they were not explicitly mentioned in
the Decree.”

The remarks made by the President of the Italian Republic are fully accessible.

As correctly pointed out by the doctrine, the Security Decree bis cannot pro-
vide more powers and limitations than those already established by UNCLOS,
which establishes when contracting States can intervene towards a vessel of a
third country. The duty to save life at sea implies that the entry of a ship into
the territorial sea with persons rescued on board cannot be considered unlawful
conduct, provided such a ship aims merely at disembarking these persons. Ital-
ian jurisprudence is unanimous in assessing that life salvage at sea is an obliga-
tion established by international law.”® Additionally, the duty to rescue persons
in distress at sea prevails over rules and agreements devoted to countering ille-
gal immigration. According to international conventions dealing with maritime
search and rescue, it is not possible to deny access to a ship that aims at com-
pleting its duty to save life at sea. This is also not possible if search and rescue
operations have been carried out outside the territorial sea. Moreover, all States
involved in search and rescue operations have the obligation to assign a place

isters (Comunicato della Presidenza della Repubblica Italiana, Decreto sicurezza bis: Mattarella
promulga e invia lettera ai Presidenti di Senato, Camera e del Consiglio dei Ministri) at https://
www.quirinale.it/elementi/32100 (23 March 2020).

77 See the Official Statement of the Italian Presidency of the Republic of 4 October 2018,
Security Decree and Immigration: Mattarella enacts and writes to Conte (Decreto Sicurezza e Im-
migrazione: Mattarella emana e scrive a Conte) at https://www.quirinale.it/elementi/18098 (23
March 2020).

78 Ex multis, see It. Cass., I Crim Ch., 27 March 2014 No 14510 and, IV Crim. Ch., 20 March
2018 n. 14709; It. Trib. Catania, Ministerial Offences, Report 7 December 2018 (filed on 22
January 2019).
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of safety and to release the shipmaster that saved persons at sea from his or her
humanitarian and legal obligations. Furthermore, rescue operations end when
such persons disembark in a place of safety with respect to their physical integ-
rity and full enjoyment of fundamental human rights. The maritime search and
rescue rules also apply to ships operated by non-governmental organisations
which carry out search and rescue activities. If a State does not comply with
these rules, other States are not exempted from fulfilling the duties provided by
the mentioned international conventions. All persons rescued at sea have the
right to reach a place of safety. In addition, the state of necessity is determined
by the means employed by migrants to cross the Mediterranean Sea and the
facts. The international provision related to the duty to save life at sea is appli-
cable because of this state of necessity. Therefore, search and rescue operations
undertaken by a non-governmental organisation are lawful in the light of the
inaction of the competent national authorities.” Finally, measures adopted by
the Minister of the Interior to automatically deny under the Security Decree bis
the passage of ships carrying persons rescued at sea throughout the territorial
waters should be considered unlawful as they seem to be inconsistent with in-
ternational law. These measures appear to be based on the presumption that the
persons saved in order to be disembarked are illegal migrants. On the contrary,
the passage of these ships is lawful as it is related to search and rescue opera-
tions and the duty to reach a place of safety. The Decree introduces a narrow
interpretation of the right to innocent passage through the territorial sea that is
not consistent with the provisions of international conventions related to the ex-
ercise of this right which have been implemented in the Italian legal system, pre-
vailing over other national laws under Article 117.1 of the Italian Constitution.

On 20 August 2019, a few days after the conversion of the Decree into law,
the Italian Government collapsed. A new government coalition was sworn in
on 5 September 2019. In the days following, the Prime Minister agreed with the
comments made by the President of the Italian Republic on the Decree, consid-
ering it necessary to adopt a different structural approach to introduce instru-
ments favouring the integration of legal migrants within a homogeneous legal
framework and a new European immigration policy. Therefore, the Prime Min-
ister pointed out that the Decree should have been revised according to the com-
ments made by the President, acting together with the other EU Member States.

7 Cataldi, G., L'impossibile “interpretazione conforme” del decreto “sicurezza bis” alle

norme internazionali sul soccorso in mare, op. cit.
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6. JOINT DECLARATION OF INTENT ON A CONTROLLED
EMERGENCY PROCEDURE

On 23 September 2019 in La Valletta, the ministries of the interior of Italy,
Malta, France and Germany adopted a joint declaration of intent on a con-
trolled emergency procedure, Voluntary Commitments by Member States
for a Predictable Temporary Solidarity Mechanism, related to search and res-
cue operations on the high seas and disembarkation of asylum seekers and
migrants.®** The joint declaration provides for a relocation distribution sys-
tem of asylum seekers and migrants rescued in the Mediterranean Sea and
disembarked in Italy and Malta among all the other participating Member
States.® It does not consider individual persons arriving in Europe also via
makeshift crafts. The mechanism is an emergency measure that aims to guar-
antee the orderly disembarkation of rescued migrants in a place of safety,
ensuring their fast relocation in the national territories of the participating
EU Member States. The decision to adopt a relocation distribution system is
consistent with the mentioned resolution MSC.167(78) that promotes cooper-
ation among the States to find suitable places of safety for migrants rescued
at sea, considering the circumstances and risks.® The mechanism is limited

8 Later Ireland, Luxemburg and Portugal signed the joint declaration.

81 According to the fast track mechanism adopted by the joint declaration, the relocation of

migrants and asylum-seekers should not take more than four weeks and must be coordi-
nated by the European Commission. However, the participating States did not establish the
procedures, percentages, or selection criteria to be adopted to implement the new relocation
distribution system. Additionally, this mechanism is limited to persons disembarked fol-
lowing search and rescue operations undertaken on the high seas and under the respon-
sibility of the Italian and Maltese governments. Furthermore, the declaration of intent that
introduces the above-mentioned mechanism is not an instrument that is legally binding. It
is implemented on a voluntary basis. Moreover, the declaration is a temporary agreement.
It is classified as a pilot project that will be valid for not less than six months and may be re-
newed subject to the agreement of the participating EU Member States or terminated in the
case of abuse by third parties. The agreement can be suspended in the light of an increased
number of persons to be relocated. The relocation mechanism is only devoted to migrants
rescued in the Mediterranean Sea. It does not consider individual persons arriving in Eu-
rope via makeshift crafts. Besides, this mechanism is an emergency measure.

8 See International Maritime Organization (IMO), Resolution MSC.167(78), adopted on 20
May 2004, Guidelines on the Treatment of Persons Rescued at Sea. Regarding EU law, a
relocation system was established under Article 17.2 of Regulation (EU) No 604/2013 of
the European Parliament and of the Council of 26 June 2013 establishing the criteria and
mechanisms for determining the Member State responsible for examining an application
for international protection lodged in one of the Member States by a third-country na-
tional or by a stateless person, named the Dublin Regulation. Nevertheless, relocations
according to this mechanism were not satisfactory because only a few EU Member States
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to persons disembarked following search and rescue operations undertaken
on the high seas and under the responsibility of the Italian and Maltese gov-
ernments. In the event of excessive migratory pressure, the new relocation
mechanism provides that Member States can offer on a voluntary basis an
alternative place of safety for disembarking rescued migrants, informing in
doing so the European Commission. Persons rescued by State-owned ves-
sels must be disembarked in the territory of their flag State. According to
the declaration, shipmasters carrying out search and rescue operations must
comply with instructions given by the competent Rescue Coordination Cen-
tre without obstructing the search and rescue activities carried out by the
Coast Guard.® The participating EU Member States encourage the United
Nations High Commissioner for Refugees (UNHCR) and the International
Organization for Migration (IOM) to support the disembarkation of asylum
seekers and migrants in full respect of human rights. The joint declaration
was presented at the Justice and Home Affairs Council in October 2019 and
at the Strategic Committee on Immigration, Frontiers and Asylum meeting in
November 2019. Nevertheless, disagreements persisted among participating
EU Member States in favour of mandatory relocation involving all Member
States, and those arguing for a more flexible approach to solidarity.** The EU
Commission launched a process to elaborate standard operating procedures
based on the declaration, which led to common understanding among par-
ticipating Member States and is currently applied.* According to informa-
tion provided by the Italian Ministry of the Interior on the relocation of mi-
grants landing on Italian shores, the number of persons redistributed in the

implemented it. Additionally, improvements could be carried out in the procedures fol-
lowing the disembarkation. In the joint declaration, the participating States decided to
establish a fast track mechanism for the relocation of asylum seekers and migrants based
on commitments made before their disembarkation.

% In addition, the joint declaration provided that masters must not turn off on-board auto-
mated information system (AIS) transponders. Additionally, they must not send light sig-
nals or any other form of communication to encourage the departure and embarkation of
vessels from African shores. Moreover, they must not block search and rescue operations
by coast guard vessels, including the Libyan Coast Guard.

8 In this regard, see European Asylum Support Office Report 2020 at https://easo.europa.eu/
asylum-report-2020/24-temporary-arrangements-disembarkation-and-relocation#150.

% EU Commission, Communication from the Commission to the European Parliament, the
European Council and the Council: Progress Report on the Implementation of the Euro-
pean Agenda on Migration (2019) COM(2019) 481 Final, at https://ec.europa.eu/home-af-
fairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/20191016_
com-2019-481-report_en.pdf.
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European Union from September 2019 to the end of January 2020 amounted
to 464.%¢

On 23 September 2020, the European Commission proposed a new Pact on
Migration and Asylum that comprises the adoption of a proposal for a Regula-
tion of the European Parliament and of the Council on asylum and migration
management and amending Council Directive (EC) 2003/109, including a new
solidarity mechanism.*”

7. RECENT DEVELOPMENTS IN THE ITALIAN SECURITY
REGULATION

In the light of several remarks and criticisms by Italian judges and academ-
ics regarding the “closed ports” policy and the recent initiative carried out at
the international level by Italy and several European Member States in order to
adopt new instruments to cope with migrant flows crossing the Mediterranean
Sea towards the European coast, the new Italian Minister of the Interior submit-
ted a plan to the government to amend the Security Decree bis.

The COVID-19 emergency has delayed the presentation of a draft of the regu-
lation amending provisions introduced by the Decree.

According to this plan submitted by the Minister of the Interior, the gov-
ernment adopted Decree Law No 130% of 21 October 2020 to solve issues that
arose after the entry into force and implementation of Decree Law No 113 of

% See the website of the Italian Ministry of Interior at https://www.interno.gov.it/it/notizie/
verso-parigi-68-richiedenti-asilo (updated 27 January 2020).

% See Communication from the EU Commission on a New Pact on Migration and Asylum,
23 September 2020, COM(2020) 609 final; Proposal for a Regulation of the European Par-
liament and of the Council on asylum and migration management and amending Council
Directive (EC) 2003/109 concerning the status of third-country nationals who are long-
term residents, and the proposed Regulation (EU) xxx/xxx [Asylum and Migration Fund],
23 September 2020, COM/2020/610 final.

8  Decree Law No 130 of 21 October 2020, Urgent provisions on immigration, international
and complementary protection, amendments of Articles 131-bis, 391-bis, 391-ter and 588
of the Italian Criminal Code, and measures related to the denial of access to public es-
tablishments and places of public gathering, and to combat the unlawful use of the web
and regulation of the National Guarantor for the Rights of Persons Detained or Deprived
of Personal Freedom (Decreto-legge 21 ottobre 2020 n. 130, Disposizioni urgenti in materia di
immigrazione, protezione internazionale e complementare, modifiche agli articoli 131-bis, 391-bis,
391-ter e 588 del codice penale, nonche misure in materia di divieto di accesso agli esercizi pubblici
ed ai locali di pubblico trattenimento, di contrasto all’utilizzo distorto del web e di disciplina del
Garante nazionale dei diritti delle persone private della liberta personale).
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4 October 2020 on international protection, immigration, and public security,*
and the Security Decree bis. Decree Law No 130/2020 also aims to respond to the
considerations made by the President of the Italian Republic in promulgating
the Security Decree bis.

Decree Law No 130/2020 entered into force on 22 October 2020, modifying
Article 11.1-ter and Article 12.6-bis-6-quater of Legislative Decree No 286/1998,
which had been introduced by the Security Decree bis.

Article 1.2 of Decree Law No 130/2020 establishes that, subject to Article 83
INC, the Minister of the Interior, in conjunction with the Minister of Defence and
the Ministry of Transport, and after informing the Prime Minister, can limit and
deny the transit or stopping of vessels through the territorial sea for reasons of
security and public order or according to Article 19.2.(g) UNCLOS, limited to
infringements of immigration law, save military vessels and government vessels
operating for non-commercial purposes. This provision does not apply if search
and rescue operations are immediately communicated to the competent rescue
coordination centre and the flag State of the vessel. These operations must be
undertaken according to the instructions given by the competent authority for
search and rescue at sea. The instructions must be consistent with internation-
al obligations related to the Law of the Sea and refugee status. Consideration
should also be given to the Protocol against the Smuggling of Migrants by Land,
Sea, and Air, supplementing the United Nations Convention against Transna-
tional Organized Crime, which aims to combat the smuggling of migrants by
sea through an integrated approach, favouring cooperation among the contract-
ing States and combining measures of prevention and repression of this crime
together with measures devoted to protecting the rights of the victims.”

% Decree Law No 113 of 4 October 2018, converted into Law No 132 of 1 December 2018
with amendments, Urgent provisions on international protection and immigration, public
security, and measures for the functioning of the Ministry of the Interior, the organisation
and functioning of the National Agency for the administration and use of the properties
seized and confiscated from organised crime (Decreto-legge 4 ottobre 2018, n. 113, convertito,
con modificazioni, dalla legge 1° dicembre 2018, n. 132, recante disposizioni urgenti in materia di
protezione internazionale e immigrazione, sicurezza pubblica, nonché misure per la funzionalita
del Ministero dell'interno e l'organizzazione e il funzionamento dell’Agenzia nazionale per 'am-
ministrazione e la destinazione dei beni sequestrati e confiscati alla criminalita organizzata).

% The Protocol against the Smuggling of Migrants by Land, Sea, and Air, supplementing the
United Nations Convention against Transnational Organized Crime was adopted in New
York on 15 November 2000, and entered into force on 28 January 2004. The Italian Repub-
lic ratified and implemented this Protocol by Law No 146 of 16 March 2006, Ratification
and implementation of the Convention and Protocols of the United Nations against Trans-
national Organised Crime, adopted by the General Assembly on 15 November 2000 and
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If the measures adopted by the Minister of the Interior are not complied
with, Decree Law No 130/2020 provides that Article 1102 INC applies together
with a penalty between EUR 10,000 to EUR 50,000.

According to new Decree Law No 130/2020, the Minister of the Interior still
has the power to deny or limit the access of vessels to the territorial sea. How-
ever, he or she cannot deny or limit the entry of vessels into the territorial wa-
ters as provided by the Security Decree bis. The new provision still does not
establish the legal nature of the measure adopted by the Minister of the Interior.
Under Article 83 INC and Article 1.2 of Decree Law No 130/2020, the Minister of
Transport and the Minister of the Interior can both deny or limit the transit and
stopping of a vessel in the territorial sea for reasons of public order and security.
This could cause an overlapping of measures which could also be contradictory.

Under Article 1.2 of Decree Law No 130/2020, the Minister of the Interior
can adopt only measures related to the transit and stopping of vessels in the
territorial sea in conjunction with the Ministry of Defence and the Ministry of
Transport, after informing the Prime Minister. The Security Decree bis did not
provide that the Minister of the Interior had to inform in advance the Prime Min-
ister. Article 1.2 does not establish that the measures of the Minister of the Inte-
rior must be consistent with the international obligations as established by the
Security Decree bis. Nevertheless, this provision excludes the adoption of such
measures towards a vessel carrying out search and rescue operations accord-
ing to the procedure provided by the SAR Convention and other international
conventions relating to the Law of the Sea and refugee status. In these regards,
the new Decree Law No 130/2020 establishes that the instructions given by the
competent authority during search and rescue operations must also comply
with the Protocol against the Smuggling of Migrants by Land, Sea, and Air, sup-
plementing the United Nations Convention against Transnational Organized
Crime, which provides for rules to be applied if there are reasonable grounds to
suspect that a vessel flying the flag of contracting States is engaged in the smug-
gling of migrants at sea.”’ According to the Protocol, the implementation of these
rules should be consistent with the obligations under international law and all
appropriate measures to protect and preserve the rights of persons on board the

31 May 2001 (Legge 16 marzo 2006 n. 146, Ratifica ed esecuzione della Convenzione e dei Pro-
tocolli delle Nazioni Unite contro il crimine organizzato transnazionale, adottati dall’Assemblea
generale il 15 novembre 2000 ed il 31 maggio 2001). Law No 146/2006 entered into force on
April 12, 2006. See Salamone, L .V. M., La disciplina giuridica dell’immigrazione clandestina
via mare, op. cit., 138, 144.

91

Cf. Article 8, Protocol against the Smuggling of Migrants by Land, Sea, and Air, supple-
menting the United Nations Convention against Transnational Organized Crime.
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vessel.”In this regard, the remarks made by the President of the Italian Republic
in promulgating the Security Decree bis about the need to consider international
obligations related to search and rescue, and the protection of human rights,
seem to be answered.

Regarding the penalty regime, Decree Law No 130/2020 reduces the amount
of the penalty in the case of an infringement of the measure adopted by the Min-
istry of the Interior to the extent established by the Security Decree bis before
its conversion into Law No 77/2019.” Additionally, the provision related to the
confiscation and the immediate precautionary seizure of the vessel is repealed.
This new penalty regime would have been consistent with the considerations
made by the President of the Italian Republic in promulgating the Security De-
cree bis about the need to consider constitutional principles and in particular the
principle of proportionality between penalties and offences. However, accord-
ing to Article 1.2 of the new Decree Law, if the shipmaster does not comply with
the measure adopted by the Ministry of the Interior, a custodial sentence of up
to two years is established under Article 1102 INC, in addition to the mentioned
penalty of between EUR 10,000 and EUR 50,000. The liability of the owner and/
or the disponent owner of the vessel is not established. Therefore, the penalty
regime seems still to be too strict compared with the offence committed.” Any
distinctive criteria to establish the amount of the penalty is still not provided.
Additionally, the aforementioned article does not reference the national author-
ity that imposes the penalty.

Decree Law No 130/2020 confirms the choice made by the Italian govern-
ments to adopt a Decree Law to introduce new provisions related to controver-
sial legal issues such as immigration and security. This choice alters the nature
of this legal instrument which, according to the Italian Constitution, could be
enacted only in specific and extraordinary circumstances. The procedure de-
voted to converting the new Decree Law No 130/2020 into law could be the
opportunity to revise the provision introduced by Article 1.2 in order to avoid
persistent discrepancies between the Italian Navigation Code®” and Immigration
Law* and to match the new penalty regime to the actual gravity of the offence
committed by the shipmaster. This will contribute to elaborating a uniform legal
framework consistent with constitutional and international principles.

%2 Cf. Article 16, Ibid.

% Article 2 of the Security Decree Law bis.
% Cognini, P., Le modifiche ai decreti-sicurezza, op, cit.
% Article 83 INC.

%  Article 1.2 of Decree Law No 130/2020.
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Sazetak:

UTJECA] NOVOG TALIJANSKOG ZAKONODAVSTVA O
SIGURNOSNOJ ZASTITI NA PRONALAZENJE I SPASAVANJE
MIGRANATA NA MORU

Dana 15. lipnja 2019. godine u Italiji je stupila na snagu Uredba sa zakonskom sna-
gom broj 53 od 14. lipnja 2019. nazvana Sigurnosna uredba bis (dalje u tekstu: Uredba),
kojom su utvrdena nova pravila o redu i javnoj sigurnosti, naknadno pretocena u Zakon
broj 77 od 8. kolovoza 2019. godine. Clanak 1. Uredbe posvecen je sprie¢avanju i borbi
protiv nezakonite imigracije na moru. Njome se mijenja postojeci talijanski Zakon o imi-
graciji. Uredbom je propisano kako talijanski ministar unutarnjih poslova, u skladu s nje-
govom ulogom koordinatora nadleznih nacionalnih tijela, kada je rije¢ o kontroli granica
i medunarodnim obvezama, moZe zabraniti pristup, tranzit i privez brodova u teritorijal-
nom moru. Te mjere mogu biti odredene iz sigurnosnih razloga ili ako je prekrsen vazeci
imigracijski zakon, kako je propisano ¢l. 19. Konvencije Ujedinjenih naroda o pravu mora
(1982.), a moZe ih odrediti ministar unutarnjih poslova u dogovoru s ministrom prometa
i ministrom obrane, uz obvezu obavjeStavanja predsjednika Viade. Sukladno ¢l. 2. Ured-
be, ako zapovjednik broda ne postupi u skladu s naprijed navedenom odlukom kaznit ce
se novcanom kaznom. Cilj ovog rada je analizirati utjecaj odredbi Uredbe na pomorsko
pravo. U obzir ce se uzeti i recentne odluke talijanskih sudova koje zabranjuju pristup
brodovima koje prevoze migrante spasene u talijanskim teritorijalnim morskim vodama
te ostale promjene u talijanskoj imigracijskoj politici.

Kljucne rijeci: Sigurnosna uredba bis; javna sigurnost; ministar unutarnjih poslo-

va; granice na moru; ministar prometa; teritorijalno more; neskodljivi prolazak; pristup
luci; traganje i spasavanje; migrant; zapovjednik broda.
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U ovom radu opisuje se presedan iz hrvatske brodogradevne prakse i.e. primo-
predaja broda u gradnji u luci Turkmenbasi u Turkmenistanu, prolaz broda kroz
Volgo-balticki plovni put, proces ishodenja dozvola za plovidbu od ministarsta-
va Ruske Federacije, specificna pravna dokumentacija izdana brodu u gradnji na
jednokratnom nekomercijalnom putovanju do luke primopredaje, primopredaja i
prijenos prava i obveza na narucitelja, te izmjena clanka 99. Pomorskog zakonika
kao posljedica ovog pomorskog poduhvata.

Kljuéne rijeci: brod u gradnji; primopredaja izvan luke brodogradilista; ¢la-
nak 99. Pomorskog zakonika.

1. UVOD

Uobicajena je praksa da brod u gradnji nakon dovrsetka, pokusne plovidbe
i svih testiranja bude predan naruditelju u luci graditelja u to¢no dogovoreno
vrijeme, spreman u svakom pogledu za predvidenu namjenu, bez nedostataka,
slobodan od tereta i hipoteka.

Potpisom primopredajnog protokola, naplatom primopredajne rate, preda-
jom dokumenata kojima se vlasnistvo prenosi s brodograditelja na narucitelja,
svjedodzbe klase i dokumentacije kojom se omogucava upis broda u upisnik
brodova zemlje ¢iju ¢e zastavu brod vijati, brod prestaje biti odgovornost brodo-
graditelja, te sve obveze vezane za brod prelaze na narucitelja.

Ugovorom o gradnji dva broda za prijevoz kamiona, automobila i putnika
(Ferry for Transportation of Trucks or Other Vehicles and Passengers — Uljaniko-
ve novogradnje 501 i 502) iz 2012. izmedu Uljanik Brodogradilista i DrZzavne po-
morske agencije iz Turkmenistana dogovoreno je da ¢e se brod u gradnji nakon
tehnicke primopredaje u luci brodogradilista, kojom ¢e se utvrditi prihvacanje
broda, njegovih tehnickih znacajki i operativnih sustava, konac¢no isporuciti na-
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rucitelju sukladno paritetu DAP (Incoterms 2010) u luci Turkmenbasi u Kaspij-
skom moru u Turkmenistanu.

Tek po uplovljenju broda u gradnji u luku Turkmenbasi potpisat ce se pri-
mopredajni protokol, predati potvrda o brisanju broda u gradnji iz hrvatskog
upisnika brodova u gradnji Lucke kapetanije Pula i potvrda o vlasniStvu i tereti-
ma iz hrvatskog upisnika brodova u gradnji Lucke kapetanije Pula. Graditelj ¢e
se smatrati odgovornim za brod sve do trenutka isporuke u luci Turkmenbasi.

2. DOZVOLEIUVJETIZA PROLAZ BRODA U GRADN]JI KROZ
UNUTARNJEPLOVNE PUTOVE RUSKE FEDERACIJE

Luka Turkmenbasi nalazi se na obali Kaspijskog mora. Rezimom plovidbe po
Kaspijskom moru dozvoljena je plovidba samo brodovima koji viju zastave litoral-
nih drzava (Irana, Azerbajdzana, Turkmenistana, Kazahstana i Ruske Federacije).

Stoga, da bi mogao doploviti do luke primopredaje od St. Petersburga do
Astrahana, brod u gradnji mora pro¢i kroz vode Ruske Federacije Volgo-bal-
tickim plovnim putom, zadovoljiti sve propise te dobiti dozvolu Vlade Ruske
Federacije. Za izdavanje dozvole nadlezno je Ministarstvo transporta Ruske Fe-
deracije sukladno Uredbi za dobivanje dozvole na pravo plovidbe brodova pod
stranom zastavom na unutarnjim plovnim putovima Ruske Federacije i izmjena-
ma i dopunama Uredbi Vlade Ruske Federacije br. 219. od 10. oZujka 2009. i br.
882 od 4. rujna 2012. Dozvolu izdaje Vlada Ruske Federacije u obliku odluke, a
osnovu za donosenje odluke predstavlja zamolba nadleznog tijela strane zemlje
upucena Ministarstvu transporta Ruske Federacije. Veleposlanstvo Republike
Hrvatske u Moskvi diplomatskom je notom u ime brodogradiliSta zatraZilo do-
zvolu na pravo plovidbe pod zastavom Republike Hrvatske, s ciljem tranzita
unutarnjim plovnim putovima Ruske Federacije.

Postupak ishodenja dozvole je vrlo dug i pretpostavlja da 8 drZavnih institu-
cija Ruske Federacije izda prethodne suglasnosti (Ministarstvo vanjskih poslova,
Ministarstvo obrane, Federalna sluzba sigurnosti, Ministarstvo unutarnjih po-
slova, Federalna carinska sluzba, Ministarstvo zdravstva, Ministarstvo i Fede-
ralna agencija za ribarstvo).

Ministarstvu transporta Ruske Federacije potrebno je dostaviti dokumenta-
ciju iz koje je vidljiv naziv broda u skladu s medunarodnom pomorskom doku-
mentacijom, nacionalna pripadnost broda, ime vlasnika broda, luka registracije,
tip i glavne dimenzije (duljina, $irina, gaz, visina) broda, plovidbena ruta, vrije-
me i svrha prolaska broda plovnim putovima Ruske Federacije.
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Ministarstvo transporta Ruske Federacije po sluzbenoj duznosti obavjestava
nadleZno tijelo zemlje Ciju ¢e zastavu brod vijati da je Vlada Ruske Federacije
donijela rjeSenje, te je stoga Ministarstvo vanjskih poslova Republike Hrvatske,
preko Veleposlanstva Republike Hrvatske u Moskvi, dobilo predmetnu dozvo-
lu. Dozvola se trazila za oba broda, jer je razmak izmedu primopredaja bio ne-
koliko mjeseci.

U planiranju datuma prolaska broda i datuma primopredaje moralo se vodi-
ti racuna o datumima zatvaranja Volgo-baltickog plovnog puta, koji se zatvara
zimi, ovisno o vremenskim uvjetima od studenog do svibnja.

Uz ishodenje dozvole bilo je potrebno dogovoriti rutu prolaska broda i utvr-
diti karakteristike Volgo-baltickog plovnog puta (dimenzije ustava, dubine, gaz,
sirine). Ukupna duljina tranzitne rute od St. Petersburga do Astrahana iznosi
3654 km i dijeli se na niz karakteristicnih dijelova, posebnih osobina i uvjeta
za plovidbu. Stoga je pripremljen projekt prolaska broda, koji je odobrio Ruski
rijecni registar kao i plan sigurnog prolaska broda. Sukladno tome brod je pri-
premljen za prolazak Volgo-baltickim plovnim putom (skinute su ograde, gornji
dijelovi dimnjaka, gornji dijelovi jarbola, postavljeni posebni bokobrani, svjetla,
krmeno sidro...).

Plovidba Volgo-baltickim plovnim putom u nadleznosti je Federalne pro-
racunske ustanove DrZavno upravljanje plovnim putovima i brodarstvom sliva
Volge. Brodovi koji plove pod zastavom stranih drzava tijekom cijele plovidbe
unutarnjim plovnim putovima podlijezu obveznom peljarenju, ako drugacije nije
naznaceno medunarodnim ugovorima Ruske Federacije, te trebaju imati doku-
mente koji dokazuju o kojoj se vrsti broda radi, drzavnu pripadnost broda i pravo
plovidbe. Kao kuriozitet navodimo da je u vrijeme prolaska jednog od brodo-
va vodostaj Volge bio povijesno najniZi u zadnjih 50 godina, te je bilo potrebno
poduzeti diplomatske akcije i s hrvatske i s turkmenistanske strane kako bi se s
nadleznim tijelima Ruske Federacije dogovorilo pustanje dodatne koli¢ine vode
u Ribinsko jezero i podigao vodostaj, te omogucio prolaz broda kroz Gorodecki
¢vor s gazom od 2,5 metra i to samo na odreden datum i u odredeni sat.

3. PRAVNIOKVIRIDOKUMENTACIJA KOJA JEIZDANA BRODU
U GRADNJINAPLOVIDBI DO LUKE PRIMOPREDAJE

Isporuka broda u gradnji u luci koja nije luka brodogradilista predstavljala
je presedan tako da su vec¢ tijekom gradnje brodova razmatrane i detaljno ana-
lizirane varijante: da li da brod do luke primopredaje ide u teglju ili da plovi
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vlastitom propulzijom. Odluceno je da je s obzirom na trajanje puta, sigurnost i
troSkove oportuno da brod plovi na vlastiti pogon.

Slijedom te odluke i unato¢ pravno netipi¢noj situaciji bilo je nuzno pronaci
pravni okvir i pripremiti dokumentaciju koja je brodu u gradnji omogucavala
nesmetanu plovidbu medunarodnim vodama od Pule do Tallinna u Estoniji i St.
Petersburga, uplovljavanje u inozemne luke sukladno propisima nadleZne po-
morske administracije zbog ukrcaja goriva i opreme te plovidbu kroz unutarnje
plovne putove Ruske Federacije.

U vrijeme primopredaje (2014. godine) u Pomorskom zakoniku' nije posto-
jala specifi¢na odredba koja bi se odnosila na putovanje broda u gradnji u luku
primopredaje. Medutim, pravno uporiste za mogucnost da brod u gradnji kao
brod hrvatske drZzavne pripadnosti dobije privremeni plovidbeni list nadeno je
u ¢lanku 99. stavku 2. Pomorskog zakonika. Prema toj odredbi, brod koji jos nije
upisan u hrvatski upisnik brodova stjece hrvatsku drzavnu pripadnost te pravo
i duZnost vijanja zastave Republike Hrvatske privremenim upisnim listom.

Nakon konzultacija s Ministarstvom pomorstva, prometa i infrastrukture —
Uprava pomorske i unutarnje plovidbe, brodarstva, luka i pomorskog dobra, i u
skladu s moguénostima navedenim u Pomorskom zakoniku, te uzimajudi u ob-
zir medunarodne konvencije i dobre poslovne obicaje, odluceno je da se postupi
na sljededi nacin i da brod u gradnji iz luke brodogradiliSta isplovi opremljen
kompletom isprava:

- Ministarstvo pomorstva, prometa i infrastrukture izdalo je potvrdu u svrhu
utvrdivanja sposobnosti i drzavne pripadnosti novogradnje za plovidbu na
jednokratnom nekomercijalnom putovanju od Pule do luke primopredaje,
¢ime je potvrdeno da je brod u gradnji upisan u glavnu knjigu upisnika bro-
dova u gradnji Lucke kapetanije Pula; navedene su tehnicke znacajke i ozna-
ke broda u gradnji; opisana je svrha nekomercijalnog putovanja od luke Pula
do brodogradiliSta u St. Petersburgu, gdje su bili izvrSeni radovi za pripremu
broda za prolaz kroz unutarnje vode Ruske Federacije tj. kroz Volgo-balticki
plovni put te do brodogradilista u Astrahanu i kona¢nu primopredaju broda
u luci Turkmenbasi. Ta potvrda, uz izvadak iz upisnika pomorskih brodova
u gradnji, zamijenila je bilo koju drugu ispravu ili dokaz u smislu utvrdiva-
nja drzavne pripadnosti broda u gradnji pred bilo kojim nadleznim tijelom
ili institucijom pomorske administracije u zemlji i inozemstvu;

- Lucka kapetanija Pula izdala je izvadak iz upisnika, potvrdu o vlasnistvu i
teretima iz kojeg je bilo vidljivo vlasnistvo nad brodom u gradnji;

I Narodne novine br. 181/04, 76/07, 146/08, 61/11 i 56/13.

170



A. Pende, Primopredaja broda u gradnji u stranoj luci, PPP god. 59 (2020), 174, str. 167-174

- Uljanik Brodogradiliste izdalo je svjedodzbu o gradnji kojom je dokazana
tehnicka gotovost broda, navedeni tehnicki parametri, namjena broda i spo-
sobnost broda za plovidbu;

- Ruski pomorski registar brodova izdao je privremenu svjedodzbu klase ko-
jom je dokazano da je brod u gradnji sposoban za plovidbu do luke primo-
predaje i pripadajuce statutarne certifikate;

- Ministarstvo vanjskih poslova Ruske Federacije dostavilo je preko Velepo-
slanstva Republike Hrvatske odluku Vlade Ruske Federacije da se dozvoli
jednokratan prolazak brodova u gradnji pod zastavom Republike Hrvatske
kroz unutarnje plovne putove Ruske Federacije radi predaje narucitelju;

- Lucka kapetanija Pula izdala je svjedodzbu o osiguranju ili drugom financij-
skom jamstvu o gradanskoj odgovornosti za Stetu zbog onecis¢enja pogon-
skim uljem i svjedodZbu o osiguranju ili drugom financijskom jamstvu u
svezi odgovornosti za uklanjanje podrtina;

- Lucka kapetanija Pula izdala je uvjerenje o najmanjem broju ¢lanova posade;

- Hrvatska regulatorna agencija za mrezne djelatnosti izdala je dozvolu za
uporabu radiofrekvencijskog spektra na plovilu;

- Uljanik Brodogradiliste izdalo je potvrdu da je brod u gradnji slobodan od
azbesta sukladno Konvenciji o sigurnosti Zivota na moru, regulacija II-1/3-5;

- Osiguravajuce drustvo izdalo je certifikat o osiguranju i policu osiguranja.

Dokumenti kojima se dokazivala drzavna pripadnost broda u gradnji i spo-
sobnost za plovidbu morali su biti ovjerovljeni i prevedeni na ruski i engleski
jezik po sudskom tumacu.

Kako je odluceno da ¢e brod do luke primopredaje ploviti svojom propul-
zijom, a ne biti tegljen, Uljanik Brodogradiliste potpisalo je s brodarskim drus-
tvom ugovor o upravljanju brodom kojim se brodarsko drustvo obvezalo preve-
sti brod na prvom nekomercijalnom putovanju od luke brodogradilista do luke
primopredaje — Standard Ship Management Agreement, Shipman 2009, BIMCO.
Brodar je preuzeo obvezu tehnickog i komercijalnog upravljanja brodom, kao i
obveze vezane za posadu od 17 ¢lanova.

Brod u gradnji je u St. Petersburgu tehnicki i sigurnosno pripremljen za
prolazak kroz Volgo-balticki plovni put, placene su sve pristojbe za prolazak,
te je po uplovljenju u brodogradiliste u Astrahanu bilo potrebno vratiti opre-
mu koja je smetala sigurnom prolasku kroz ustave i kanale zbog visine ili Siri-
ne. Stoga su na brod ponovno ugradene ograde, dimnjaci, jarboli, bokobrani,
krilca mosta i ostala oprema kako bi brod mogao biti predan narucitelju su-
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kladno ugovoru o gradnji broda, tehnickoj specifikaciji i pripadajucoj tehnic-
koj dokumentaciji.

Brod u gradnji je do dolaska u Astrahan temeljem prije navedene i opisane
dokumentacije vijao zastavu Republike Hrvatske, ali s njom nije smio zaploviti
po Kaspijskom moru (brodogradiliste je predlagalo da brod od Astrahana do
Turkmenbasija ide u teglju) zbog propisa, reZima plovidbe i zbog inzistiranja
turkmenistanske strane da brod u gradnji uplovi u Kaspijsko more sa zastavom
Turkmenistana. Slijedom toga, a na traZenje pomorskih vlasti Turkmenistana,
Ministarstvo pomorstva, prometa i infrastrukture izdalo je dozvolu da se zasta-
va Republike Hrvatske na brodu u gradnji suspendira po dolasku u luku Astra-
han, te da se brod privremeno upise u upisnik brodova Republike Turkmenistan
do primopredaje u luci Turkmenbasi.

Narucitelj je temeljem dozvola nadleznog ministarstva, brodogradiliSta kao
vlasnika i dozvola pomorske administracije Turkmenistana ishodio za brod u
gradnji privremenu registraciju i upisni list, te se brod s turkmenistanskom za-
stavom i s hrvatskom posadom mogao otisnuti na zavrsnu etapu ovog specific-
nog pomorskog poduhvata.

Po dolasku u luku obavljena je primopredaja, potpisan je konacni primopre-
dajni protokol sa svim financijskim, komercijalnim i tehnickim prilozima, pre-
dani su pripadajudi primopredajni dokumenti, svjedodzba o gradnji, izvadak iz
upisnika pomorskih brodova u gradnji, potvrda o vlasniStvu i teretima Lucke
kapetanije Pula, konacni certifikat klase Ruskog registra pomorskih brodova,
te je vlasnistvo sa svim rizicima vezanim za sigurnost broda preslo na turkme-
nistansku pomorsku agenciju. Ugovor o gradnji broda se nakon primopredaje
smatra izvrSenim, osim u dijelu koji se odnosi na jamstveni period od 12 mjeseci
od isporuke.

Brod je doc¢ekan po najviSem drzavnom protokolu i uz nazocnost predsjed-
nika Turkmenistana i premijera Republike Hrvatske, te je pocetkom eksploa-
tacije broda otvorena linija za prijevoz kamiona, vozila i putnika izmedu luke
Turkmenbasi i luke Baku u Azerbajdzanu.
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4. ZAKLJUCAK

Pravni status broda u gradnji koji treba biti predan narucitelju izvan luke
brodogradilista u inozemstvu nije bio jasno i precizno definiran u Pomorskom
zakoniku, te su odluci koje i kakve isprave brod u gradnji mora imati prethodile
brojne diskusije i razli¢ita pravna tumacenja. Kako bi pravni okvir za takve i
sline situacije u buducnosti bio jednostavniji, tijekom rada na izmjenama i do-
punama Pomorskog zakonika iz 2019. godine predloZene su izmjene ¢lanka 99.
toga zakonika.

Stru¢no povjerenstvo Ministarstva mora, prometa i infrastrukture za izradu
Nacrta prijedloga zakona o izmjenama i dopunama Pomorskog zakonika pri-
hvatilo je te izmjene te je 2019. godine zakonodavac izmijenio ¢lanak 99. Pomor-
skog zakonika? koji sada glasi:

1. Privremeni upisni list izdaje se brodu kada jos$ nisu ispunjeni uvjeti za
upis, brodu nabavljenom u inozemstvu koji jo§ nema upisni list, brodu
koji je u inozemstvu, a izgubljen mu je upisni list, te brodu u gradnji, kada
jo$ nisu ispunjeni uvjeti za upis u upisnik kao brod.

2. Brodibrod u gradnji koji jos nije upisan u hrvatski upisnik brodova stjece
privremenim upisnim listom hrvatsku drzavnu pripadnost i pravo i duz-
nost vijati zastavu Republike Hrvatske.

3. Privremeni upisni list vaZi najdulje tri mjeseca od njegova izdavanja.

4. Privremeni upisni list izdaje nadlezna Lucka kapetanija iz ¢lanka 254.
ovog zakonika.

Izmjenom navedenog clanka 99. Pomorskog zakonika eksplicite se predvi-
djela mogucénost da brodovi u gradnji mogu biti predani narucitelju ne samo u
luci brodogradilista ve¢ i u drugim lukama, sukladno slobodi ugovaranja po-
trebama i intencijama ugovornih strana i odredbama iz ugovora o gradnji bro-
da. Time se bitno olaksala procedura ishodenja dokumenata koji se odnose na
pravo i duznost vijanja zastave Republika Hrvatske te posljedi¢no omogucilo
brodogradilistima da u specifi¢nim situacijama imaju povoljniju pregovaracku
poziciju i moguénost ispunjenja zahtjeva narucitelja broda.

2 Narodne novine br. 181/04, 76/07, 146/08, 61/11 1 56/13, 17/19.
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Summary:

DELIVERY AND ACCEPTANCE OF A VESSEL UNDER
CONSTRUCTION IN A FOREIGN PORT

This paper outlines a precedent from the Croatian shipbuilding industry, i.e. the
delivery and acceptance of two vessels under construction in the port of Turkmenbashi
in Turkmenistan, the passage of the vessels through the Volga-Baltic Waterway, the pro-
cesses of obtaining permission for the passage from the ministries of the Russian Federa-
tion, specific legal documentation issued for the vessels under construction for a one-way
non-commercial voyage to the port of delivery, delivery and acceptance, and the transfer
of ownership and obligations to the shipowner. The paper also considers the amendment
to Article 99 of the Maritime Code as a consequence of this marine adventure.

Keywords: shipbuilding contract; vessel under construction; delivery and accep-
tance outside the shipbuilder’s port; Article 99 of the Maritime Code.
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UGOVOR O VEZU: RADNJA ILI PROPUST TRECE
OSOBE KAO RAZLOG ZA OSLOBODEN]JE
OD ODGOVORNOSTI MARINE

Trgovacki sud u Zagrebu
Presuda br. P-915/2014 od 10. sijecnja 2019.
Vijece: Hrvoje Luksi¢ kao sudac pojedinac

Tuziteljica je korisnik veza i vlasnik jahte, tuzenik je pruzatelj usluge veza
(marina), a predmet spora je zahtjev za naknadu Stete zbog ostecenja jahte na
vezu koja je na temelju ugovora o vezu bila smjestena u marini tuzenika. U
postupku je utvrdeno da je do stetnog dogadaja doslo zbog popustanja pram-
canog veza na jahti koja se nalazila na vezu pored tuZiteljicine jahte, sto je
uzrokovalo direktan kontakt trupova dviju jahti, poprecno udaranje i uzduzno
struganje trupova susjedne i tuZitelji¢ine jahte te druga opsezna ostecenja na
jahti tuZiteljice. Sud je odbio tuzbeni zahtjev i zakljucio da ne postoji odgo-
vornosti marine za predmetni Stetni dogadaj jer je utvrdio da je do Stetnog
dogadaja doslo krivnjom trece osobe, vlasnika susjedne jahte koji nije pravilno
i sigurno vezao svoju jahtu. Istaknuo je da je duznost korisnika veza privezati
plovilo na pravilan i siguran nacin, opremiti plovilo bokobranima i konopima,
a opremu i pripatke plovila pric¢vrstiti na siguran nacin.

Tuziteljica kao korisnica veza podnijela je tuzbu radi naknade Stete protiv
marine kao pruZatelja usluge veza. U tuzbi istie da je s tuzenikom (marinom)
sklopila ugovor o vezu, te da je tijekom trajanja ugovora o vezu doslo do oste-
¢enja njezine jahte M. na vezu. Navodi da je u trenutku ostecenja pored njezine
jahte na susjednom vezu bila puno veca jahta S.D.M. te daje doslo do popustanja
pramcanog veza na toj jahti i padanja bokobrana u more, a susjedna jahta se cije-
lom svojom duljinom naslonila na njezinu jahtu. Istice da je doslo do direktnog
udaranja i struganja susjedne jahte o njezinu jahtu koja je bila vezana sukladno
svim pravilima. U tuZbi opisuje oStecenja koja su nastala na njezinoj jahti, a to
je gubitak bokobrana, puknuce gelcoata zbog udarca susjednog broda, puknuce
vjetrobranskog stakla od pleksiglasa, ostecenja trupa u vidu ogrebotina i ule-
knuca, kao i druga ostecenja. Tuziteljica je u tuzbi navela da je popravak jahte iz-
vrsila u Izoli u specijaliziranom servisu, a popravak je ukupno iznosio 19.696,80
EUR. TuZiteljica smatra da je tuZenik Stetu na njezinoj jahti mogao sprijeciti da je
u ¢uvanju jahte primijenio minimalnu duZnu paZnju i poduzeo potrebne radnje
radi zastite tuzitelji¢ine jahte, odnosno da je tuzenikova osnovna obveza kao
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osobe koja je naplatno cuvala plovilo bila vratiti ga tuziteljici u stanju u kojem je
ono primljeno na ¢uvanje. U tuZzbi je istaknula i da tuzenik plovilo nije vratio u
stanju u kojem ga je primio, te da se krivnja tuZenika predmnijeva, a teret doka-
za o eventualnoj ekskulpaciji je na tuzeniku.

U odgovoru na tuzbu tuzenik je osporio tuzbeni zahtjev, istaknuo je prigo-
vor nedostatka aktivne legitimacije i prigovor promasene pasivne legitimacije.
Naveo je da se tuziteljica sa zahtjevom za naknadu Stete obratila vlasniku susjed-
ne jahte S.D.M. te s njime vodila pregovore o naknadi Stete, a nakon Sto je visina
Stete procijenjena na iznos od 3.000,00 EUR, tuziteljica nije pristala na nagodbu.

Isto tako, tuzenik je u odgovoru na tuzbu naveo da je do predmetne pomor-
ske nesrece doslo krivnjom trece osobe i to vlasnika susjedne jahte S.D.M., koji
nije ispravno i sigurno vezao svoju jahtu. Uslijed toga je doslo do popustanja
¢vora na mjestu priveza pramca jahte S.D.M. priveznim konopom. Takoder, nije
pri¢vrstio opremu (pokrivalo) na siguran nacin, zbog cega se pokrivalo na jahti
S.D.M. oslobodilo i udarilo u tuzitelji¢inu jahtu.

Medu strankama u ovom postupku je sporno je li do Stete na jahti tuZiteljice
doslo krivnjom tuZenika ili tree osobe te postoje li razlozi koji iskljuc¢uju krivnju
tuzenika za Stetu, kao i visina Stete na jahti tuziteljice.

Tijekom dokaznog postupka sud je izvrsio uvid u dostavljenu dokumentaciju,
saslusao svjedoke i tuZiteljicu te proveo vjestacenje po vjestaku pomorske struke.

Sud je izvrsio uvid u plovidbenu dozvolu od dana 21. ozujka 2011. godine i
utvrdio da je tuZiteljica vlasnica plovila za razonodu M., da ga je stekla temeljem
kupoprodaje dana 3. ozujka 2011. godine, slijedom c¢ega sud smatra da je prigo-
vor nedostatka aktivne legitimacije na strani tuziteljice neosnovan u cijelosti.

Uvidom u Ugovor o koristenju veza u marini U. od dana 1. oZujka 2011.
sud je utvrdio da je sklopljen za razdoblje od 1. oZujka 2011. do 29. veljace 2012.
Temeljem ugovora tuzenik se obvezao dati tuZiteljici na uporabu vez u marini U.
za njezinu jahtu. Ugovoreno je da se za vrijeme trajanja ugovora tuZenik obve-
zuje ¢uvati povilo u marini i vrsiti nadzor nad konopima za privez koji su u vla-
snistvu tuziteljice (vlasnika plovila). Na temelju ugovora tuziteljica je obvezna
plovilo opremiti u skladu s propisima, a posebice protupoZarnim aparatima,
dobrim konopima i bokobranima. Takoder, ugovorom o vezu je odredeno da
vlasnik snosi punu odgovornost za Stetu prouzrocenu svojim plovilom tre¢im
osobama i imovini trec¢ih osoba, te da je isklju¢ena odgovornost marine (tuzeni-
ka) za Stete na plovilima uslijed krivnje trec¢ih osoba.

Uvidom u korespondenciju izmedu tuziteljice i osiguravatelja tuzenika po-
vodom tuzitelji¢inog zahtjeva za naknadu Stete, sud je utvrdio da je zahtjev za
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naknadu stete otklonjen s obrazlozenjem da ne postoji obveza za naknadu Stete
po polici osiguranja iz razloga Sto ne postoji odgovornosti marine (tuzenika) za
nastalu Stetu jer je Stete nastala krivnjom trece osobe. Osiguravatelj smatra da je
marina postupala kao dobar domacin, buduci da su zaposlenici marine, uocivsi
da postoji mogucnost da Steta nastane, uklonili pokrivalo s plovila S.D.M., opre-
mili povilo dodatnim bokobranima, te ¢im su prilike dozvoljavale (nevrijeme se
smirilo) premjestili plovilo S. D. M. na drugi vez, a tuziteljica je o tome obavije-
Stena 22. studenog 2013.

Uvidom u predracun od dana 1. lipnja 2012., koji je dostavila tuziteljica, sud
je utvrdio da se predracun odnosi na popravak jahte u iznosu od 19.696,80 EUR,
medutim tuZziteljica nije dostavila dokaz da je izvrSen popravak u skladu s pre-
dracunom, te da je za popravak platila iznos koji tuzbom potrazuje.

1z iskaza svjedoka B. G. proizlazi da je uslijed jakog vjetra i nevremena doslo
do ostecenja tuziteljicine jahte M. od strane susjednog polovila S.D.M. U svom
iskazu opisao je mehanizam nastanka ostecenja tuzitelji¢ine jahte. Istaknuo da
je doslo do pucanja cerade na susjednom plovilu koja se podigla te naslonila na
tuzitelji¢inu jahtu M., te pucanja bokobrana izmedu dva plovila. Iz osobnog opa-
Zanja mu je poznato da nije doslo do pucanja vezova, da su jedno i drugo plovilo
bili vezani u skladu s pravilima struke. Naglasio je da tuzenik nema pravo odre-
divati vlasnicima brodova kakvu ¢e vrstu cerade postaviti, kao i da vlasnici bro-
dova imaju obvezu osigurati bokobrane. Objasnio je i da u slucaju najave jaceg
nevremena djelatnici marine kontroliraju vezove, te ukoliko je potrebno nesto
popraviti to i ucine. Sud je prihvatio iskaz ovog svjedoka kao istinit i logican.

1z iskaza svjedoka V. L. proizlazi da je zaposlenik marine (tuzenoga) te da je
bio osobno prisutan u trenutku nezgode. Iskazao je da je do nezgode doslo jer su
bokobrani (bokostitnici) izmedu dva plovila puknuli - eksplodirali, a plovila su se
dotaknula te je doslo do ogrebotina na tuzitelji¢inoj jahti. Osobno mu je poznato
da susbroda S.D.M. djelatnici marine skinuli ceradu i na taj nacin sprijecili daljnje
udaranje u tuziteljiinu jahtu, te da su skinuli bokobrane sa susjednih brodova i
stavili ih izmedu ta dva borda da se viSe ne sudaraju. Istaknuo je da nikakve Stete
na infrastrukturi marine nije bilo, kao i da prilikom nastanka Stetnog dogadaja nije
doslo do puknuca veza, a niti do odvezivanja plovila s veza. Prilikom donosenja
odluke sud je iskaz sasluSanog svjedoka ocijenio neposredno uvjerljivim i prihva-
tio ga kao valjan dokaz jer ne proturjeci ostalim izvedenim dokazima.

Tuziteljica je u iskazu opisivala ostecenja svoje jahte, te govorila o radnjama
poduzetim radi popravka oSte¢enja. Kontaktirala je vlasnika susjednog plovila
i utvrdila da je vlasnik tog broda Nijemac, da ne govori hrvatski i da smatra da
nije kriv za Stetu na tuzitelji¢inoj jahti.
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Svjedok P. L. je u svom iskazu naveo da je nakon dolaska u marinu utvrdio
kakva su bila ostecenja na jahti tuziteljice, kontaktirao je g. L. (zaposlenika ma-
rine), a na recepciji je zatrazio podatak o vlasniStvu broda koji je bio pored tuzi-
telji¢ine jahte. Kontaktirao je vlasnika susjedne jahte, koji mu je dostavio kopiju
police osiguranja za svoj brod. Procjenitel;j je sastavio izvjestaj te je sastavljena
ponuda. Iskazao je da je tuziteljica kontaktirala osiguravajuce drustvo jer je po-
nuda bila na njemackom jeziku i da ona govori njemacki jezik, ali da se ne sjeca
na koji iznos je bila ponuda. Prilikom donoSenja odluke sud je iskaz saslusanog
svjedoka ocijenio neposredno uvjerljivim i prihvatio ga kao valjani dokaz, jer ne
proturjeci ostalim izvedenim dokazima, kao ni dokumentaciji koja je dostavljena
u spis.

Sud je konstatirao da iz iskaza tuziteljice i svijedoka proizlazi da je tuZiteljica
imala saznaje tko je vlasnik jahte S.D.M., kod kojeg osiguravajuceg drustva je
osigurana, broj police osiguranja, te da je postojao kontakt izmedu tuZiteljice i
osiguravajuceg drustva kod kojeg je jahta S.D.M. bila osigurana za vrijeme Stet-
nog dogadaja, kao i da je bila dostavljena pouda radi naknade Stete. Slijedom
toga, sud je prihvatio kao istinit navod tuZenika iz odgovora na tuzbu da se
tuziteljica obratila osiguravaju¢em drustvu, kao i da je bila sacinjena ponuda za
naknadu Stete, a koja nikako ne bi bila sacinjena da se nije smatralo da je jahta
S.D.M uzro¢nik Stetnog dogadaja.

Vjestak je u svom nalazu i misljenju naveo da je medusobni sudarani kontakt
ostvaren izmedu desne boc¢ne strane trupa jahte tuZiteljice M. i lijeve bocne strane
trupa jahte S.D.M. Kontakt je bio viSestruk i sastojao se od poprecnih udara i uz-
duznih struganja odgovarajucih povrsina trupova predmetnih jahti. Do sudaranja
dviju jahti doslo je zbog popustanja pramcanog veza na susjednoj jahti S.D.M.
Nakon popustanja pramcanog veza, jahta S.D.M. se s puno ve¢om silom od uo-
bicajene naslonila na tuzitelji¢inu jahtu M., a to je uzrokovalo pucanje i otpadanje
bokobrana, direktni kontakt trupovima dviju jahti i oSte¢enja boka jahte M. Vjestak
je u svom nalazu i misljenju utvrdio da je do puknuca pleksigas vjetrobranskog
stakla na jahti tuZiteljice M. doslo iskljucivo udarom cerade koja se uslijed vjetra
otrgnula s jahte S.D.M. Takve cerade trebaju biti adekvatno pric¢vrs¢ene na nacin
da se pri naletu snaznog vjetra nece ni odvezati niti osloboditi i na taj nacin ostetiti
susjedne brodove. Za to je isklju¢ivo zaduzen vlasnik jahte S.D.S., tako da je isti
iskljucivo i odgovoran za nastalu Stetu na pleksiglas prozorima jahte tuziteljice M.

Sud je prihvatio nalaz i misljenje sudskog vjestaka u dijelu u kojem je vjeStak
iskazao o sudionicima Stetnog dogadaja i mehanizmu nastanka Stete, iz razloga
Sto smatra da je logican, te sacinjen u skladu s pravilima struke. Nalaz i mi-
Sljenje vjestaka sud je prihvatio i u pogledu dinamike i uzroka Stete, obzirom
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da je vjesStak sacinio nalaz na temelju dokumentacije koja se nalazila u spisu, a
nije prihvatio dio nalaza i misljenja u kojem se vjestak upustao u pravnu ocjenu
odgovornosti za Stetu, kao i ocjenu odgovornosti tuzenika i djelatnika tuzenika.

Sud smatra da medu strankama nije sporno da su sklopile ugovor o vezu,
koji je po svojoj pravnoj prirodi pisani ugovor o ostavi, kojim se tuzenik kao
ostavoprimac obvezao primiti jahtu tuZitelja, cuvati je i vratiti istom kada ovaj to
bude trazio. Odredbom ¢l. 725. Zakona o obveznim odnosima (Narodne novine
br. 53/91, 73/91, 3/94, 7/96, 112/99, 35/05 u daljnjem tekstu ZOO) odredeno je da
se ugovorom o ostavi obvezuje ostavoprimac da primi stvar od ostavodavca, da
je cuvai daje vrati kada je ovaj bude zatrazio, odnosno odredbom ¢l. 727. ZOO-a
propisano je da je duzan stvari cuvati kao svoje vlastite, inace odgovara za Stetu,
pa cak i za slucajnu propast ili slucajno ostecenje, kao i obavijestiti ostavodavca
o svim opasnostima koje prijete ostecenju stvari.

Sud u obrazloZenju presude tumaci i svrhu ugovora o ostavi. Svrha je ugo-
vora o ostavi ¢uvanje stvari i ostavoprimac je obvezan poduzeti sve radnje koje
su potrebne da se cuvana stvar vrati ostavodavcu u stanju u kojemu je primljena,
time da glede pozornosti koju ostavoprimac mora pokloniti ¢uvanju stvari zako-
nodavac ¢ini razliku prema tome cuva li ostavoprimac stvar uz naknadu ili bez
nje. U ovom slucaju naknada je ugovorena.

Obzirom da se radi o naplatnoj ostavi, sud smatra da je ostavoprimac duzan
¢uvati stvar kao dobar gospodarstvenik, odnosno dobar domacin. To znaci da se
od ostavoprimca zahtijeva ona pozornost koja se pri ¢uvanju stvari moze zahtije-
vati od svakog dobrog gospodarstvenika in abstracto. Sud se pozvao i na odred-
bu ¢l. 10. ZOO-a kojom je odredeno da je sudionik u obveznom odnosu duzan u
ispunjavanju svoje obveze postupati s paznjom koja se u pravnom prometu za-
htijeva u odgovarajucoj vrsti obveznih odnosa (paznja dobrog gospodarstveni-
ka, odnosno paznja dobrog domacina), time da je sudionik u obveznom odnosu
duZan u ispunjavanju obveze iz svoje profesionalne djelatnosti postupati s pove-
¢anom paznjom, prema pravilima struke i obicajima (paznja dobrog strucnjaka).

Nakon provedenog postupka i ocjene svih izvedenih dokaza, sud smatra da
je do predmetne pomorske nesrece i ostecenja plovila tuziteljice doslo krivnjom
tre¢e osobe i to vlasnika jahte S.D.M., koji nije ispravno i sigurno vezao svoje plo-
vilo, uslijed cega je doslo do popustanja ¢vora na mjestu priveza pramca jahte
S.D.M priveznim konopom. Takoder, vlasnik jahte S.D.M. nije pri¢vrstio opre-
mu (pokrivalo) na siguran nacin, zbog cega se pokrivalo na jahti S.D.M. oslobo-
dilo i udarilo u tuzitelji¢inu jahtu M. Sud je utvrdio da je do puknuca pleksiglas
vjetrobranskog stakla na jahti tuziteljice M. doslo isklju¢ivo udarom cerade koja
se uslijed vjetra otrgnula s jahte S.D.M. Slijedom toga, sud smatra da je tuzbeni
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zahtjev neosnovan u cijelosti, pa je odbio tuzbeni zahtjev iz razloga sto ne postoji
odgovornosti marine za predmetni Stetni dogadaj.

Isto tako, sud smatra da su djelatnici tuZenika, u okolnostima toga Stet-
nog dogadaja, ucinili sve §to se s obzirom na vremenske prilike moglo uciniti.
Bokove jahte M. i S.D.M osigurali su dodatnim bokobranima, te uklonili pokri-
valo s jahte S.D.M, ¢ime su sprijecili nastanak daljnje Stete, odnosno doprinijeli
umanjenju Stete koja je nastala isklju¢ivo krivnjom trece osobe. Sud je u obrazlo-
zenju svoje odluke istaknuo da je duznost vlasnika privezati plovilo na pravilan
i siguran nacin, opremiti plovilo dostatnim i ispravnim bokobranima, a opremu
i pripatke plovila privezati i pri¢vrstiti na siguran nacin, pa je oc¢ito da ne postoji
odgovornosti tuZenika za predmetni Stetni dogadaj.

O troskovima parnicnog postupka sud je odlucio na temelju odredbe ¢I. 154.
st. 1. ZPP-a. Parnicni troSak odnosni se na trosak zastupanja po tarifi o nagra-
dama i naknadi troskova za rad odvjetnika, bududi da je tuzenika zastupao od-
vjetnik, a sastoji se od troska sastava, odgovora na tuzbu i podneska kojim se
tuzenik ocitovao na nalaz i misljenje vjeStaka, troSak sudjelovanja na pet rocista,
uvecano za troskove PDV-a.

Dr. sc. Vesna Skorupan Wolff, znanstveni savjetnik u trajnom zvanju
Jadranski zavod Hrvatske akademije znanosti i umjetnosti, Zagreb

Summary:

CONTRACT OF BERTH: THIRD PARTY’S ACT OR FAILURE TO ACT -
RELEASE FROM LIABILITY

Commercial Court of Zagreb
P-915/2014, 10 January 2019

The marina shall not be held responsible and shall not be liable for any damage incurred
by the vessel or any of the vessel’s parts or equipment in the case of any third party’s act or
failure to act. The user of the berth shall be required to ensure that the vessel is moored at a
safe distance from the pier, that the vessel is provided with side and stern fenders, and that
stern mooring lines are provided and maintained for the vessel.
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GLISER JE U ODNOSU NA RONIOCA OPASNA STVAR

Vrhovni sud Republike Hrvatske

Presuda br. Rev 31/2018-2 od 26. studenog 2019.

Vijece: Viktorija Lovri¢ kao predsjednica vijeca te Katarina Buljan,
Branko Medaci¢, Slavko Pavkovi¢ i Renata Santek kao ¢lanovi vijeca

Gliser koji se kretao na nacin koji je zabranjen, glisirajuci na udaljenosti
manjoj od 300 metara od obale, u odnosu na ronioca u moru predstavlja
opasnu stvar.

Predmet spora je zahtjev tuZitelja za naknadu Stete zbog smrti njihovog su-
pruga, oca i sina. Prednik tuZitelja preminuo je od posljedica ozljeda nakon Sto
je na njega naletio gliser dok je obavljao aktivnost podvodnog ribolova na dah.
Tijekom postupka pred niZestupanjskim sudovima utvrdeno je da je tijelo po-
kojnog prednika tuZzitelja pronadeno u radijusu od 15 metara od signalne plu-
tace koja je bila vec¢ih dimenzija, i to na udaljenosti 185 metara od obale otoka
S. I na P. Prednik tuZzitelja bio je opremljen ronilackim odijelom i ostalom opre-
mom za podvodni ribolov na dah te je imao vaze¢u dozvolu za Sportski ribolov
i ¢lansku iskaznicu H.S.5.R. M. Medutim, utvrdeno je da nije pribavio odobrenje
nadleZne lucke kapetanije za obavljanje podvodnog ribolova. Obdukcijskim na-
lazom utvrdeno je da je pokojnik umro od posljedica ozljeda glave. Plovni objekt
(gliser), koji je sudjelovao u Stetnom dogadaju i prouzrocio ozljede pokojnog,
kretao se (glisirao) na udaljenosti manjoj od 300 metara od obale. Mjesto nastan-
ka Stete je plovni put, a do pomorske nesrece je doslo u vrijeme gusceg prometa.

Medupresudom Opcinskog suda u Puli, Stalna sluzba u Rovinju poslovni
br. Pn-309/15-32 od 13. travnja 2015. godine odluceno je o osnovanosti tuzbenog
zahtjeva i utvrdeno da je tuZenik odgovoran u omjeru od 50% za nastalu Stetu.
Prvostupanjski sud je smatrao da je prednik tuzitelja postupao protivno odredbi
¢l. 78. st. 2. Pravilnika o uvjetima i na¢inu odrzavanja reda u lukama i na ostalim
dijelovima unutarnjih morskih voda i teritorijalnog mora Republike Hrvatske
(Narodne novine br. 90/05, 10/08, u nastavku Pravilnik), kojom je propisano da
je kupacdima zabranjeno plivati na udaljenosti vec¢oj od 100 metara od obale pri-
rodne plaze. Takoder je utvrdio da je prednika tuzitelja usmrtio gliser koji je
glisirao na udaljenosti unutar 300 metara od obale, Sto je protivno odredbi ¢l. 72.
st. 6. Pravilnika. Zbog toga je primjenom ¢l. 810. st. 1. t. 3. Pomorskog zakonika
(Narodne novine br. 181/04, 76/07, u nastavku PZ) i nacela odgovornosti na te-
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melju dokazane krivnje ocijenio da je rije¢ o podijeljenoj odgovornosti u omjeru
od po 50% za nastalu Stetu. Do pravomocnosti medupresude prvostupanjski
sud je zastao s raspravljanjem o iznosu tuZzbenog zahtjeva te je odluka o trosko-
vima ostavljena za kasniju presudu.

Protiv presude zalili su se tuzitelji i tuZenik. Drugostupanjskom presudom
Zupanijskog suda u Puli poslovni br. Gz-1324/15 od 8. svibnja 2017. odbijena je
zalba tuzenika i djelomi¢no prihvacena Zalba tuzitelja te preinacena medupresu-
da prvostupanjskog suda. Odluceno je da je tuZenik za nastalu Stetu odgovoran
u omjeru od 90%.

Drugostupanjski sud smatra da je prvostupanjski sud pogresno primijenio
odredbu ¢l. 78. st. 2. Pravilnika jer se ista odnosi na zabranu aktivnosti kupanja,
a ne i zabranu aktivnosti ronjenja i obavljanja podvodnog ribolova te da se ¢i-
njenica da se pokojni prednik tuzitelja nalazio izvan propisanih 100 metara od
obale prirodne plaZe ne mozZe povezivati s njegovom suodgovornoscu za nasta-
nak stetnog dogadaja.

Drugostupanjski sud se, otklanjajuc¢i navode tuzenika, pozvao na odred-
bu ¢l. 810. st. 1. to€. 4. PZ-a kojim je propisano da za smrt i tjelesne ozljede
kupaca i drugih osoba u moru koje prouzroci brod odgovara vlasnik broda
i brodar, te osoba koja u trenutku dogadaja upravlja brodom. Odgovornost
za Stetu postoji ako je smrt prouzrocena na podrudju u kojem su zabranjeni
pojedini nacini ili sredstva plovidbe (npr. glisiranje, skijanje, prekoracenje br-
zine), a smrt je nastupila obavljanjem zabranjenog nacina plovidbe, ako se ne
dokaze da je oStecenik prouzrocio Stetu svojom namjerom ili grubom nepa-
znjom. Drugostupanjski sud je zakljucio da se s obzirom na utvrdene ¢injenice
(koriStenje sigurnosne opreme od strane prednika tuZzitelja u vidu propisane
plutace radi jasnog uocavanja u moru) ne moZe u konkretnim okolnostima
slucaja smatrati dokazanim da je oStecenik prouzrocio Stetu svojom namjerom
ili grubom nepaZznjom.

Protiv drugostupanjske presude tuzenik je podnio reviziju, pozivajuéi se na
odredbu ¢l. 382. st. 1. i 2. Zakona o parnicnom postupku (Narodne novine br.
53/91, 91/92, 112/99, 88/01, 117/03, 88/05, 84/08, 123/08, 57/11, 148/11, 25/13, 28/13 i
89/14, u nastavku ZPP) i to zbog pogresne primjene materijalnog prava. Predlozio
je preinacenje prvostupanjske presude sukladno revizijskim navodima, podred-
no ukidanje prvostupanjske presude i drugostupanjske presude i vracanje pred-
meta prvostupanjskom sudu na ponovno sudenje. TuZenik se u reviziji pozvao
na odredbu cl. 50. PZ-a i odredbu ¢l. 71. st. 1. Pravilnika, iz kojih proizlazi da se
sportske i druge aktivnosti na plovnom putu mogu obavljati samo uz prethodno
odobrenje nadlezne lucke kapetanije, pa smatra da je prednik tuZitelja iskljucivo
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odgovoran za nastanak Stetnog dogadaja jer nije pribavio potrebno odobrenje za
obavljanje aktivnosti podvodnog ribolova na plovnom putu.

Postupajuci prema odredbi ¢l. 392.a st. 1. ZPP-a, Vrhovni sud Republike
Hrvatske (u nastavku VSRH) je ispitao pobijanu presudu samo u onom dijelu
u kojem se ona pobija revizijom i u granicama razloga odredeno navedenih u
reviziji. Ocijenio je da revizija nije osnovana.

Navode revizije kojima se ocjenjuju izvedeni dokazi i prigovara pravilnosti
utvrdenog ¢injenicnog stanja glede nacina plovidbe plovnog objekta koji je su-
djelovao u stetnom dogadaju VSRH nije uzeo u razmatranje jer to prema odred-
bi ¢l. 385. ZPP-a nisu razlozi zbog kojih je dopusteno podnijeti reviziju.

VSRH je zakljucio da nije sporno da pokojni prednik tuZitelja nije pribavio
odobrenje lucke kapetanije za ronjenje. Medutim, ocijenio je pravilnim shvaca-
nje drugostupanjskog suda prema kojemu se ne moZe smatrati da je do nastanka
Stetnog dogadaja doSlo upravo zbog okolnosti da prednik tuZitelja nije isho-
dio odobrenje za obavljanje djelatnosti podvodnog ribolova. Prednik tuzitelja
poduzeo je propisane mjere sigurnosti na nacin da je bio oznacen signalnom
ronilackom plutacom sukladno odredbi ¢l. 77. st. 1. Pravilnika, te je bio potpuno
opremljen adekvatnom ronilackom opremom i osposobljen za obavljanje takve
aktivnosti.

Prema shvacanju VSRH-a, pravilna je ocjena drugostupanjskog suda o do-
prinosu prednika tuzitelja nastanku stetnog dogadaja u omjeru od 10%, imajuci
pritom na umu u postupku utvrdenu ¢injenicu da se na predmetnom akvatoriju,
plovnom putu, mogu obavljati dvije razlicite aktivnosti — plovidba i ronjenje, a
kojim okolnostima se prednik tuzitelja nije u dovoljnoj mjeri rukovodio pri po-
duzimanju aktivnosti podvodnog ribolova.

VSRH smatra da je drugostupanjski sud pravilno zakljucio da gliser koji se
kretao protivno odredbama ¢l. 72. st. 1. i 6. Pravilnika, odnosno gliser koji se
kretao na nacin koji je zabranjen, glisirajuci na udaljenosti manjoj od 300 metara
od obale, u odnosu na ronioca u moru predstavlja opasnu stvar od koje potjece
povecana opasnosti za okolinu. U tom slucaju za Stetu se odgovara bez obzira
na krivnju (¢l. 1045. Zakona o obveznim odnosima, Narodne novine br. 35/05 i
41/08, u nastavku ZOO), te se primjenjuje odredba 1063. ZOO-a koja propisuje
da se smatra da Steta nastala u vezi s opasnom stvari, odnosno opasnom djelat-
noscu, potjece od te stvari, odnosno djelatnosti, osim ako se dokaze da one nisu
bile uzrok Stete.

Slijedom navedenog, VSRH je zakljucio da je pobijanom odlukom pravil-
no primijenjeno materijalno pravo sadrzano u citiranim zakonskim odredbama
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kada je ocijenjeno da je tuzenik odgovoran u omjeru od 90%, dok je prednik
tuzenika odgovoran za nastanak Stetnog dogadaja u omjeru od 10%. Stoga je
VSRH reviziju tuzenika odbio na temelju odredbe ¢l. 393. ZPP-a.

Dr. sc. Vesna Skorupan Wolff, znanstveni savjetnik u trajnom zvanju
Jadranski zavod Hrvatske akademije znanosti i umjetnosti, Zagreb

Summary:

A MOTORBOAT IS A DANGEROUS THING IN REGARD TO A DIVER

Supreme Court of the Republic of Croatia
Rev 31/2018-2, 26 November 2019

A motorboat moving in a prohibited manner, i.e. navigating at a distance of less than

300 metres from the coast, shall be regarded as a dangerous thing in regard to a diver in
the sea and shall be liable regardless of its fault.
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OVLASTEN]JA INSPEKTORA SIGURNOSTI PLOVIDBE

Vrhovni sud Republike Hrvatske

Presuda br. Uzz 41/12-9 od 26. rujna 2017.

Vijece: Aleksandar Peruzovi¢ kao predsjednik vijeca te Katarina Buljan,
Viktorija Lovri¢, Branko Medacic i Slavko Pavkovic¢ kao ¢lanovi vijeca

Visoki upravni sud Republike Hrvatske izrazio je pravno shvacanje da
inspektor sigurnosti plovidbe nije ovlasten narediti uklanjanje objekata
izgradenih na pomorskom dobru bez dozvole nadleznih tijela za gradenje,
jer je zakonitost gradevina, pa i onih izgradenih na pomorskom dobru, u
nadleznosti gradevinske inspekcije sukladno odredbama posebnih propisa koji
ureduju gradenje. Prema misljenju toga suda, ovlastenja inspektora sigurnosti
plovidbe u pogledu nadzora gradnje ogranicena su samo na ocjenu njihovog
utjecaja na sigurnost plovidbe, odnosno udovoljavanje uvjetima iz odluke i
ugovora o dodjeli koncesije. Vrhovni sud Republike Hrvatske odlucivao je o
zahtjevu za zastitu zakonitosti koji je protiv presude Visokog upravnog suda
podnijelo Drzavno odvjetnistvo Republike Hrvatske i odlucio da je inspektor
sigurnosti plovidbe lucke kapetanije ovlasten narediti uklanjanje objekata
izgradenih na pomorskom dobru bez dozvole nadleznog tijela za gradenje.

U upravnom postupku je utvrdeno da je na temelju ugovora o koncesiji ko-
risnik koncesije stekao pravo gospodarenja i iskoristenja pomorskog dobra na
poziciji plaza B. u Op¢ini T. i to s pravom postavljanja i gospodarskog koriStenja
montaznog ugostiteljskog objekta bez ¢vrstih objekata. Inspekcijskim pregle-
dom je utvrdeno da je, suprotno ovlastenjima iz ugovora o koncesiji, u svrhu
koristenja montaznog ugostiteljskog objekta izgradio dva kamenometra i dva
napera, bez da je za to ishodio dozvolu nadleZnog tijela za gradenje, a ti objekti
ogranicavaju op¢u uporabu pomorskog dobra na toj lokaciji. Prvostupanjskim
rjesenjem inspektora sigurnosti plovidbe Lucke kapetanije S., klasa: UP/I-342-
24/09-04/566 od 7. rujna 2009. godine naloZena je uspostava prijasnjeg stanja u
dijelu pomorskog dobra u smislu uklanjanja dva kamenometra i dva napera
podignuta kao ¢vrsti objekti na pomorskom dobru. Protiv rjeSenja inspektora
sigurnosti plovidbe korisnik koncesije je podnio Zalbu, a drugostupanjskim rje-
Senjem upravnog tijela Ministarstva mora, prometa i infrastrukture Republike
Hrvatske (u nastavku Ministarstvo), klasa UP/II-342-01/09-01/59, urbroj: 530-04-
09-2 od 2. studenog 2009. godine njegova je zalba odbijena.

187



Odluke domacih sudova: Ovlastenja inspektora sigurnosti plovidbe, PPP god. 59 (2020), 174, str. 187-190

Korisnik koncesije pokrenuo je upravni spor, a presudom Visokog uprav-
nog suda Republike Hrvatske broj Us-13600/2009-4 od 8. oZujka 2012. usvojena
je njegova tuzba i poniSteno rjeSenje tuZenog Ministarstva gornji broj.

Visoki upravni sud Republike Hrvatske u presudi je izrazio pravno shvaca-
nje da inspektor sigurnosti plovidbe nije ovlasten narediti uklanjanje objekata
izgradenih na pomorskom dobru bez dozvole nadleZnih tijela za gradenje, jer je
zakonitost gradevina, pa i onih izgradenih na pomorskom dobru, u nadleZnosti
gradevinske inspekcije sukladno odredbama posebnih propisa koji ureduju gra-
denje. Prema misljenju toga suda, ovlastenja inspektora sigurnosti plovidbe u
pogledu nadzora gradnje ogranicena su samo na ocjenu njihovog utjecaja na si-
gurnost plovidbe odnosno udovoljavanje uvjetima iz odluke i ugovora o dodjeli
koncesije. Sud se u presudi pozvao na odredbu ¢l. 166. st. 1. to¢. 7. Pomorskog
zakonika (Narodne novine br. 181/04 i 146/08, u nastavku PZ) i ¢l. 96. st. 1. aline-
ja 3. Zakona o pomorskom dobru i morskim lukama (Narodne novine br. 158/03,
141/06 i1 38/09, u nastavku ZPDML).

Protiv navedene presude Visokog upravnog suda Republike Hrvatske
Drzavno odvjetnistvo Republike Hrvatske podnijelo je zahtjev za zastitu zako-
nitosti iz razloga pogresne primjene materijalnog prava, te predlozilo njezino
preinacenje odbijanjem tuzbe.

Vrhovni sud Republike Hrvatske (u nastavku VSRH) je odlucio da je zahtjev
za zaStitu zakonitosti osnovan te ga je prihvatio i preinacio presudu Visokog
upravnog suda Republike Hrvatske na nacin da je tuzbu odbio. Postupajudi pre-
ma odredbi ¢l. 49. Zakona o upravnim sporovima (Narodne novine br. 53/91,
9/92177/92, u nastavku ZUS) VSRH je pobijanu presudu ispitao samo u granica-
ma zahtjeva za zastitu zakonitosti.

U svojoj presudi VSRH je istaknuo da s obzirom da su sporni kamenometri
i naperi izgradeni na pomorskom dobru — plazi u javnoj upotrebi, a izvan kon-
cesijskim ugovorom ugovorenog gospodarskog koriStenja tog dijela pomorskog
dobra, pitanje uklanjanja istih treba sagledati u okviru ovlastenja jedinica lokal-
ne samouprave na redovno upravljanje pomorskim dobrom.

Prema odredbi ¢l. 10. st. 1. ZPDML-a pomorskim dobrom upravlja, vodi bri-
gu o zastiti i odgovara Republika Hrvatska neposredno ili putem jedinica po-
drucne (regionalne) samouprave, odnosno jedinica lokalne samouprave u skla-
du s odredbama tog zakona. Prema odredbi stavka 2. toga ¢lanka pod upravlja-
njem pomorskim dobrom podrazumijeva se odrZavanje, unapredenje, briga o
zastiti pomorskog dobra u opcoj upotrebi, te posebno upotreba i gospodarsko
koriStenje pomorskog dobra na temelju koncesije ili koncesijskog odobrenja.
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Prema odredbi st. 3. navedenog ¢lanka jedinica lokalne samouprave vodi brigu
o zastiti i odrzavanju dijela pomorskog dobra u opcoj upotrebi koje se nalazi na
njenom podrudju.

Nadalje, VSRH se pozvao na odredbu ¢l. 11. st. 1. ZPDML-a kojom je pro-
pisano da upravljanje pomorskim dobrom moze biti redovito i izvanredno, a
prema odredbi st. 3. i 5. tog ¢lanka pod redovitim upravljanjem pomorskim do-
brom smatra se briga o zastiti i odrzavanju pomorskog dobra u opcoj upotrebi.
O redovitom upravljanju pomorskim dobrom vode brigu jedinice lokalne samo-
uprave (op¢ina i grad). Prema misljenju VSRH-a iz stanja spisa je nesporno da
su predmetni objekti (dva kamenometra i dva napera) izgradeni na plazi — po-
morskom dobru izvan ovlastenja o gospodarskom koristenju pomorskog dobra,
pa postupanje s istima treba sagledati primjenom odredbe ¢l. 33. st. 3. ZPDML-a.
Prema odredbi ¢l. 33. st. 3. ZPDML-a ako netko izgradi nesto na pomorskom do-
bru bez koncesije, duzan je o svom trosku to otkloniti i vratiti pomorsko dobro
u prijasnje stanje.

U vezi klju¢nog pitanja za rjeSavanje ovog upravnog spora, a to je tko provo-
di nadzor nad provedbom odredaba ZPDML-a i propisa donesenih na temelju
njega, VSRH smatra da je relevantna odredba ¢l. 94. ZPDML-a. Prema odredbi
stavka 2. tog ¢lanka inspekcijski nadzor obavljaju inspektori pomorskog dobra
Ministarstva i inspektori lucke kapetanije. Sto obuhvaca poslove inspekcije po-
morskog dobra odredeno je odredbom ¢l. 96. ZPDML-a. Uz ostalo, navedeno
je da to obuhvaca poslove nadzora nad obavljanjem djelatnosti na pomorskom
dobru u pogledu udovoljavanja uvjetima iz odluke i ugovora o dodjeli koncesije
te nadzor nad op¢om upotrebom pomorskog dobra.

Prema shvacanju VSRH-a ovlastenje inspekcijskog nadzora inspektora sigur-
nosti plovidbe, a koje je rezultiralo donosenjem rjeSenja upravnih tijela osporenih
od tuzitelja u upravnom sporu, proizlazi i iz odredbe ¢l. 165. st. 1. PZ-a, a prema
kojoj inspekcijski nadzor nad provodenjem odredaba tog zakonika s podrudja si-
gurnosti plovidbe i zastite morskog okoliSa obavljaju inspektori sigurnosti plo-
vidbe Ministarstva i luckih kapetanija. Prema odredbi ¢l. 166. st. 1. to¢. 7. PZ-a in-
spekcijski poslovi koji se odnose na obavljanje nadzora nad provodenjem odredbi
o sigurnosti plovidbe obuhvacaju osobito obavljanje inspekcijskog nadzora nad
gradnjom u teritorijalnom moru i unutarnjim morskim vodama ili na njihovim
obalama u pogledu njihovog utjecaja na sigurnost plovidbe.

TuZitelju je izdano koncesijsko odobrenje za gospodarsko koriStenje pomor-
skog dobra, ali bez prava izgradnje ¢vrstih objekata, kao Sto su kamenometri i
naperi. Sporne objekte tuzitelj je izgradio bez dozvole nadleznog tijela i mimo
ovlastenja iz ugovora o dodjeli koncesije, a oni zadiru u opc¢u upotrebu plaze
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kao pomorskog dobra. VSRH je ocijenio da je nadzor glede njihove dopustenosti
i zakonitosti upravo bio u okviru zakonom propisanih poslova inspekcijskog
nadzora pomorskog dobra koji je odredbom ¢l. 94. st. 2. u svezi s odredbom ¢l.
96. ZPDML-a stavljen u nadleznost inspektora sigurnosti plovidbe Lucke kape-
tanije S.

VSRH je zakljucio da je postupanje upravnih tijela bilo zakonito, a sporna
rjeSenje donesena su u okviru zakonskih ovlastenja tih tijela jer je inspektor si-
gurnosti plovidbe Lucke kapetanije S. bio nadleZan i ovlasten za vrienje nadzora
u konkretnom slucaju i donoSenje rjeSenja kojima je tuzitelju naloZena uspostava
prijasnjeg stanje na tom dijelu pomorskog dobra.

Zbog toga je VSRH uvazio zahtjev Drzavnog odvjetnistva Republike
Hrvatske i pobijanu presudu preinacio odbijanjem tuzbe tuzitelja, sve na teme-
lju odredbe ¢l. 50. ZUS-a.

Dr. sc. Vesna Skorupan Wolff, znanstveni savjetnik u trajnom zvanju
Jadranski zavod Hrvatske akademije znanosti i umjetnosti, Zagreb

Summary:

NAVIGATIONAL SAFETY INSPECTORS: AUTHORITY

Supreme Court of the Republic of Croatia
Uzz 41/12-9, 26 September 2017

Inspection of the implementation of requlations pertaining to navigational safety shall
be conducted by navigational safety inspectors from the Ministry of the Sea, Transport
and Infrastructure of the Republic of Croatia and port authorities. Inspectoral duties per-
taining to the inspection of the implementation of provisions concerning navigational sa-
fety include inspection of the construction of facilities in the territorial sea and internal
waters or on their shores with regard to their impact on navigational safety.
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NEPOSTOJANJE UVJETA ZA SIGURAN RAD POMORCA:
TERET DOKAZIVANJA

Visoki trgovacki sud Republike Hrvatske

Presuda br. Pz-3769/04 od 13. prosinca 2007.

Vije¢e: Branka Cirakovi¢ kao predsjednica vije¢a, Viktorija Lovri¢ i
Vesna Buljan kao ¢lanovi vijeca

U sporu radi naknade stete zbog ozljede na radu, ¢lan posade broda kao tuZitelj
nije tvrdio niti dokazao da je do ozljedivanja doslo uslijed nepostojanja uvjeta
za siguran rad. Stoga tuzenik — brodar nije morao dokazivati da je na strani
ostecenog postojala namjera ili krajnja nepaznja u vezi sa Stetnim dogadajem.’

U postupku je utvrdeno da je prvotuZitelj radio kao pomorac u svojstvu
upravitelja stroja kod tuzenika kao brodara i ujedno tuZziteljevog poslodavca.
Tijekom izvrSavanja radnog zadatka pao je sa stepenica u strojarnicu i tesko se
ozlijedio te izgubio radnu sposobnost. Rjesenjem Republickog fonda mirovin-
skog i invalidskog osiguranja oSte¢enom je priznato pravo na invalidsku miro-
vinu zbog gubitka radne sposobnosti. TuZenik je prvotuZzitelju isplatio iznos od
14.400,00 USD po osnovi naknade zbog tjelesne ozljede na temelju ugovora o
osiguranju, a sukladno odredbama kolektivnog ugovora.

U ovom postupku osteceni kao prvotuzitelj potrazuje naknadu nematerijal-
ne Stete za pretrpljeni strah, fizicke i dusevne bolove zbog smanjenja zivotnih
aktivnosti te materijalnu Stetu za pojac¢anu prehranu, putne troskove i troskove
u vezi lije¢enja, tudu pomoc i njegu, izgubljenu zaradu radom kod kuce te razli-
ku place i mirovine, a supruga i djeca oste¢enog kao drugotuzitelj do petotuzitelj
potrazuju naknadu Stete zbog duSevnih bolova zbog narocito teskog invaliditeta
supruga i oca, sve sa zakonskom zateznom kamatom koja za materijalnu Stetu

U ovoj presudi primijenjen je Pomorski zakonik iz 1994. godine (Narodne novine broj 17/94,
74/94, 43/96) koji je u cl. 161. st. 3. propisivao da za Stetu nastalu zbog tjelesne ozljede ili
smrti ¢lana posade broda koju ¢lan posade broda pretrpi na radu ili u vezi s radom na brodu
uslijed nepostojanja uvjeta za siguran rad, brodar odgovara ako ne dokaze da je ¢lan posade
broda Stetu uzrokovao namjerno ili krajnjom nepaznjom. Prema pozitivnopravnom urede-
nju iz Pomorskog zakonika (Narodne novine broj 181/04, 76/07, 146/08, 61/11, 56/13, 26/15 i
17/19) za Stetu nastalu zbog tjelesne ozljede ili smrti ¢lana posade ili zbog narusenja zdravlja
koju ¢lan posade pretrpi na radu ili u vezi s radom na brodu, nastalu od opasne stvari ili
opasne djelatnosti, kao i za takvu Stetu koju ¢lan posade pretrpi na radu ili u vezi s radom
na brodu zbog nepostojanja uvjeta za siguran rad, brodar odgovara prema opéim propisima
o odgovornosti za Stetu od opasne stvari ili opasne djelatnosti.
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tece od dana podnosenja tuzbe do konacne isplate, a za nematerijalnu Stetu od
presudenja do isplate.

Trgovacki sud u Splitu je ocijenio da prvotuZitelj nije dokazao pravnu osno-
vu za naknadu Stete, pa je tuzbeni zahtjev u cijelosti odbio presudom br. VI
P-873/98 od 21. studenog 2004., a tuZiteljima je nalozeno da tuzeniku naknade
parnicki trosak.

Protiv presude su zalbu podnijeli tuZitelji zbog bitne povrede odredaba po-
stupka, pogresno i nepotpuno utvrdenog cinjeni¢nog stanja, pogresne primje-
ne odredaba materijalnog prava i zbog odluke o trosku parni¢nog postupka.
Zalitelji su predlozili da drugostupanjski sud ukine pobijanu presudu i predmet
vrati sudu prvog stupnja na ponovno sudenje. Odgovor na zalbu nije podnesen.

Visoki trgovacki sud Republike Hrvatske (u nastavku VTS) odlucio je da zalba
protiv presude nije osnovana. Presudu je ispitao po ¢l. 365. st. 2. Zakona o parnic-
nom postupku (Narodne novine broj 53/91, 91/92, 112/99, 88/01, u nastavku ZPP)
u granicama zalbenih razloga na koje su se pozvali tuzitelji te pazeéi po sluzbenoj
duZnosti na apsolutno bitne povrede odredaba postupka iz ¢l. 354. st. 2. toc. 2, 4,
8, 91 11 ZPP-a te na pravilnu primjenu odredaba materijalnog prava. Utvrdio je
da u donosenju prvostupanjske presude nisu pocinjene apsolutno bitne povrede
odredaba parni¢nog postupka na koje sud pazi po sluzbenoj duznosti.

VTS je istaknuo da je u postupku dokazao da je Steta nastala u vezi sa silaZe-
njem stepenicama koje vode u brodsku strojarnicu, a medu strankama je sporno
je li tuzenik odgovoran za Stetu tuzitelju, pa je time sporna osnova i visina tuz-
benog zahtjeva.

VTS je razmatrao postoji li u ovom slucaju odgovornost brodara za Stetu
zbog propusta da osigura siguran rad. Za Stetu nastalu zbog ozljede ili smrti
¢lana posade broda koju ovaj pretrpi na radu ili u vezi s radom na brodu usli-
jed nepostojanja uvjeta za siguran rad, brodar odgovara ako ne dokaze da je
¢lan posade broda Stetu uzrokovao namjerno ili krajnjom nepaZnjom. Na oste-
¢enom je teret dokaza da je Steta nastala na brodu, na radu ili u vezi s radom i
to bas uslijed nepostojanja uvjeta za siguran rad. Ako osteceni dokaze navedene
okolnosti, brodar se moze osloboditi odgovornosti samo ako dokaZze namjeru ili
krajnju nepaznju ostecenog. Sud se pozvao na odredbu ¢l. 161. st. 3. Pomorskog
zakonika (Narodne novine broj 17/94, 74/94, 43/96).

U ovoj parnici oSteceni je naveo da nije bilo propusta brodara u pogledu
osiguravanja uvjeta za siguran rad. Isti zakljucak, prema misljenju suda, proi-
zlazi i iz rezultata dokaznog postupka. Prema iskazu svjedoka B. B. “skale su
bile sasvim uobicajene i nemaju nista Sto bi ih izdvajalo od drugih sli¢nih skala”.
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Stepenice su prema navodima istog svjedoka bile uobicajeno Ciste, bez vidljivih
masnoca, osteceni je zaduZio i koristio radne cipele, a do ovog slucaja nitko nije
pao niz iste stepenice. S obzirom na to da tuZitelj nije tvrdio niti dokazao da na
brodu nisu postojali uvjeti za siguran rad, tuzenik nije morao dokazivati da je
na strani oSte¢enog postojala namjera ili krajnja nepaznja u vezi sa Stetnim do-
gadajem. Zbog toga je drugostupanjski sud zakljucio da ne postoji odgovornosti
brodara za Stetu uslijed nepostojanja uvjeta za siguran rad.

VTS je razmatrao i pravno pitanje odgovara li u ovom slucaju brodar za Stetu
po pravilima o odgovornosti od opasne stvari. Po ocjeni VIS-a brodske stepenice
same po sebi nisu opasna stvar ako ispunjavaju sve uvjete sigurnog koristenja.
Kada se radi o ¢vrstim ugradenim stepenicama koje imaju odgovarajuce ruko-
hvate, takve stepenice ne omogucuju silazenje na uobicajeni nacin, ve¢ zahtijevaju
silazenje licem okrenutim stepenicama uz drZanje za rukohvate, ali samim time
se ne moze zakljuciti da se radi o opasnoj stvari. Takoder, drugostupanjski sud
je istaknuo i da se sudska praksa izjasnila da brod sam po sebi nije stvar koja je
opasna za clanove posade broda, ali da pojedini dijelovi broda mogu biti opasne
stvari (npr. brodske dizalice, strojevi u strojarnici broda i dr.). VTS je utvrdio da je
prvostupanjski sud pravilno i potpuno utvrdio odlucne cinjenice i na temelju pra-
vilno utvrdenog c¢injeni¢nog stanja zakljucio da je nepropisno spustanje prvotu-
zitelja brodskim stepenicama uzrokovalo nastupanje Stetnog dogadaja. Nacin
koriStenja stepenica ureden je posebnim pravilima s obzirom na konstrukciju ste-
penica. Osoba koja silazi ili se penje stepenicama mora to initi licem okrenutim
stepenicama, drZeci se za rukohvat. Svako drugacije koristenje stepenica moze biti
na vlastitu odgovornost osobe koja ih koristi. Prema iskazima svjedoka o polozaju
u kojem je oStec¢eni pronaden nakon pada, te prema vrsti i mjestu ozljede na tijelu,
sudski vjestaci su zakljucili da je Stetni dogadaj nastao zbog pogresnog koristenja
stepenica. Svi dokazi ukazuju da se osteceni spustao stepenicama ledima okrenu-
tim stepenicama, a pri ¢emu je s obzirom na konstrukciju stepenica imao vrlo uski
dio gazista kao oslonac za stopalo.

Visoki trgovacki sud je utvrdio da nije osnovan zalbeni razlog pogresno i
nepotpuno utvrdenog cinjenicnog stanja, jer je prvostupanjski sud utvrdio sve
odlucne ¢injenice. Prihvatio je zakljucak prvostupanjskog suda o izostanku tu-
zenikove odgovornosti za Stetni dogadaj te istaknuo da je odbijanjem tuzbenog
zahtjeva materijalno pravo pravilno primijenjeno, pa je prvostupanjsku presudu
potvrdio po ¢l. 368. ZPP-a.

Dr. sc. Vesna Skorupan Wolff, znanstveni savjetnik u trajnom zvanju
Jadranski zavod Hrvatske akademije znanosti i umjetnosti, Zagreb
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Summary:

ABSENCE OF CONDITIONS FOR SAFE WORK: BURDEN OF PROOF

High Commercial Court of the Republic of Croatia
Pz-3769/04, 13 December 2007

The shipowner shall be liable for any damage caused by the physical injury or death of
a crew member or due to the health impairment that the crew member suffered at work or
in connection with work on board due to the absence of conditions for safe work unless the
shipowner provides evidence that the crew member caused damage intentionally or due to
gross negligence.
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PRIVREMENA MJERA ZAUSTAVLJANJA BRODA
RADI OSIGURANJA NOVCANE TRAZBINE
BRODOGRADILISTA IZ UGOVORA
O GRADNJI BRODA

Stvarno nadleZan prvostupanjski sud u Bergenu (Bergen Tingrett), Norveska
Presuda br. 19-094027TVI-BERG/1 od 20. lipnja 2019.

Brodogradiliste je u svibnju 2015. godine raskinulo ugovor o gradnji
broda uslijed naruciteljevog neispunjenja svojih ugovornih obveza. Kako je
ugovor bio reguliran engleskim pravom, te je rjesavanje sporova bilo povjere-
no arbitrazi u Londonu, brodogradiliste je tamo pokrenulo protiv narucitelja
arbitrazni postupak sa zahtjevom, izmedu ostaloga, za naknadu stete.

Arbitrazno vijece u Londonu donijelo je odluku u korist brodogradilista,
te je odredilo narucitelju da brodogradilistu, izmedu ostaloga, naknadi Stetu u
iznosu koji Ce se tek trebati utvrditi na odvojenom arbitraznom rocistu, ukoli-
ko se o iznosu Stete prethodno strane u postupku ne nagode.

Pokusaji brodogradilista da se postigne nagodba o iznosu stete ostali su
bez uspjeha.

Narucitelj je ujedno i vlasnik jednog putnickog broda koji vije zastavu St.
Vincent i Grenadini i koji je u sklopu svojega krstarenja u lipnju 2019. godine
doplovio u luku Bergen, Kraljevina Norveska.

Kako brodogradiliste nije imalo nikakvo osiguranje za svoju trazbinu,
podnijelo je stvarno nadleZznom prvostupanjskom sudu u Bergenu (Bergen
Tingrett) prijedlog za donoSenje privremene mjere zaustavljanja toga putnic-
koga broda zabranom napustanja luke Bergen.

Sud je odobrio privremenu mjeru zabrane isplovljenja putnickoga broda
iz luke u Bergenu.

Brodogradiliste je, u svojstvu predlagatelja mjere osiguranja, podnijelo stvar-
no nadleznom prvostupanjskom sudu u Bergenu (Bergen Tingrett) prijedlog za
donosenje privremene mjere zabrane raspolaganja brodom u vlasnistvu naruci-
telja, u svojstvu protivnika mjere osiguranja, do podmirenja duga u iznosu od
8.875.986,29 eura.

U prijedlogu za privremenu mjeru zaustavljanja broda ukratko je navedeno
da brodogradiliSte prema narucitelju ima pomorsku trazbinu naknade Stete na-
stale uslijed neispunjenja ugovora o gradnji broda. Sud je utvrdio da je temeljem
toga ugovora brodogradiliSte trebalo za narucitelja izgraditi ugovoreni brod, da
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je uslijed naruciteljeva neispunjenja ugovornih obveza brodogradiliste raskinulo
ugovor, te je u cilju naknade dijela troSkova gradnje prodalo brod u gradnji. Odlu-
ku o naknadi Stete nastale uslijed raskida ugovora u korist brodogradilista doni-
jelo je arbitrazno vijece 27. lipnja 2016., a temeljem clanka XV ugovora. Kako Steta
nije naknadena, brodogradiliSte je pokrenulo novi arbitrazni postupak u svrhu
utvrdivanja iznosa Stete. Narucitelj je osporio visinu odstetnog zahtjeva te podnio
protutuzbu u iznosu od 6.000.000 eura. Sud je utvrdio da postoje uvjeti za dono-
Senje privremene mjere zaustavljanja broda temeljem ¢lanka 33.-2.(1) norveskoga
Zakona o parni¢nom postupku i €l. 93.(1)(c) norveskoga Pomorskog zakona.

Sud je nadalje utvrdio da je prijedlog brodogradilista osnovan, da narucitelj
vec duze vrijeme izbjegava ispuniti odstetni zahtjev brodogradilista, te da je bro-
dogradilistu tesko naplatiti Stetu u inozemstvu zbog nedostupnosti informacija
o narucitelju koji je drustvo registrirano na Britanskim Djevicanskim otocima.

Sud je stoga prihvatio prijedlog brodogradilista za privremenu mjeru zau-
stavljanja broda narucitelja, te odredio narucitelju naknaditi troskove postupka.

U obrazloZenju svoje odluke sud je utvrdio da se prijedlog za privremenu
mjeru zaustavljanja broda temelji na pomorskoj trazbini iz ¢lanka 92.(1) norves-
koga Pomorskog zakona.

Arbitrazna odluka od 27. lipnja 2016. sama po sebi ne pruza osnovu za privre-
menu mjeru osiguranja prisilne naplate odstetnoga zahtjeva. Stoga je sud primi-
jenio odredbe ¢lanka 91.(2)(c) norveskoga Pomorskog zakona, uzimajuci pri tome
u obzir da je brod u gradnji prodan i da viSe nije u vlasnistvu niti jedne od strana
u ovom postupku.

Sud je utvrdio da je narucitelj osobno odgovoran za Stetu, te da nije vlasnik
broda na koji se odnosi pomorska trazbina. Pravno gledano, odstetni zahtjev
je opravdan zbog neispunjenja ugovora, a predmetni brod u gradnji smatra se
“brodom” sukladno c¢lanku 93., a u smislu ¢lanka 91.(2)(c) Pomorskog zakona,
koji pruza brodogradilistu mogucnost osiguranja trazbine u ovakvim situacija-
ma. Situacija je u ovom slucaju za brodogradiliste krajnje neprakti¢na. Sukladno
¢lanku 93.(1)(c) moZe se narediti zaustavljanje bilo kojega broda u vlasnistvu na-
rucitelja, a ovaj putnicki brod jest u vlasnistvu narucitelja.

U prijedlogu za privremenu mjeru zaustavljanja broda navedeno je da je taj
brod usidren u luci u Bergenu na dan 20. lipnja 2019. u razdoblju od 9 do 22 h,
$to omogucava Sudu da postupi u navedenom periodu temeljem ¢lanka 32.-4.(1)
Zakona o parnicnom postupku i ¢lanka 95. Pomorskog zakona.

Sud je utvrdio da postoje uvijeti za izdavanja privremene mjere zaustavljanja
broda narucitelja.
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Sukladno ¢lanku 33.-3,, €l. 33.-1. i ¢l. 33.-2. Zakona o parnicnom postupku sud
u ovom slucaju ima pravo odmah zatraziti provodenje mjere i poduzimanje mjera
predostroznosti.

Temeljem svega iznesenog u prijedlogu brodogradilista, Sud je odlucio da bro-
dogradiliste kao predlagatelj ima pravo na naknadu Stete u iznosu od 8.875.986,29
eura zajedno s kamatama i troskovima ovoga postupka temeljem ¢lanka 33.-2.(1)
Zakona o parni¢nom postupku.

Sud je protutuzbu narucitelja odbio.

Opravdavajuc¢i poduzimanje mjera predostroznosti, Sud je prihvatio obra-
zlozenje predlagatelja mjere osiguranja da ponasanje protivnika osiguranja / na-
rucitelja navodi na opravdanu sumnju da ce prisilna naplata naknade Stete biti
onemogucena ili znatno oteZana ako se ne dopusti privremena mjera, odnosno
da ce se istu trebati prisilno ovrsiti u inozemstvu. Tuzitelj se posebno poziva
na ¢injenicu da je protivnik osiguranja registriran na Britanskim Djevicanskim
otocima, da su informacije o tuzenom drustvu nedostatne, da bi protiv njega
vijerojatno bilo tesko provesti postupak ovrhe u inozemstvu, te da nece biti lako
ishoditi naknadu Stete u periodu od tri godine nakon $to je ista odredena arbi-
traznim postupkom. U slucaju da se privremena mjera ne provede, brod ce te
iste veceri napustiti norveske vode. Na temelju svega navedenog, Sud je odredio
mjere predostroznosti sukladno ¢lanku 33.-2.(1) Zakona o parni¢nom postupku.

Predlagatelj osiguranja je dokazao opravdanost njegovog prijedloga za dono-
Senje privremene mjere zaustavljanja broda i poduzimanja mjera predostrozno-
sti. Sud je utvrdio da prijedlog nije nerazmjeran, a sudu su predoceni dokazi da
bi brod mogao izbje¢i privremenu mjeru zabrane isplovljenja ako se ne provedu
zakonske mjere predostroznosti. Stoga je Sud odlucio bez odlaganja predociti za-
povjedniku broda odluku o privremenoj mjeri zabrane isplovljenja.

Za provedbu privremene mjere, izbor vrste mjere, kao i pravnu zastitu njene
provedbe, zaduzen je op¢inski sudac temeljem ¢lanka 95. i ¢clanka 98. Pomorskog
zakona, kao i ¢lanka 33.-5., ¢l. 33.-6. i ¢l. 33.-7. Zakona o parni¢nom postupku.
Predlagatelj osiguranja je pred Sudom ustvrdio da je navedeni brod jedina njemu
poznata imovina protivnika osiguranja.

Provedba privremene mjere uvjetovana je placanjem predlagatelja unutar
jednog tjedna, pocevsi od 20. lipnja 2019,, luckih pristojbi sukladno ¢lanku 97.(1) i
(2) Pomorskog zakona.

Protivnik osiguranja moze, sukladno ¢lanku 96. Pomorskog zakona, sprijeciti
ili prekinuti provedbu privremene mjere namirenjem trazbine predlagatelja osi-
guranja u iznosu od 8.875.986,29 eura.
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Temeljem navedenog, predlagatelj osiguranja ima pravo na naknadu trosko-
va postupka sukladno ¢lanku 32.-10. i ¢lanku 20.-2., prvi odlomak, Zakona o par-
ni¢nom postupku, te pravo da se na navedeni iznos zara¢una porez.

Sukladno drugoj tocki ¢lanka 32.-10. Zakona o parnicnom postupku
troSkovi postupka dodaju se trazbini iz prijedloga, koja tako ukupno iznosi
8,881,848.64 eura.

Sud je zakljucio da postoji opasnost od bijega broda, te je stoga odredio mjere
predostroznosti, kao sto je gore navedeno. Odluka se donosi bez prethodnog usme-
nog saslusanja, temeljem clanka 32.-7.2) i ¢l. 33.-3.(2). Zakona o parni¢nom postupku.

Sud je naglasio da strane u postupku i svi ukljuceni imaju pravo zatraZiti
usmeno sasluSanje u vezi s ovom privremenom mjerom pri istom Sudu, no do
takvoga saslusanja nije doslo.

Zoran Tasi¢, dipl. iur.
Dedicato Consulting d.o.o., Zagreb

Summary:

ARREST OF A VESSEL AS SECURITY FOR A SHIPYARD’S CLAIM
UNDER A SHIPBUILDING CONTRACT

Bergen District Court (Bergen Tingrett), Norway
19-094027TVI-BERG/1, 20 June 2019

The plaintiff / shipyard terminated a shipbuilding contract due to the buyer’s /
defendant’s repudiatory breach which the shipyard accepted and brought the contract
to an end in May 2015. Since the contract was governed by English law and disputes
thereunder were to be referred to LMAA arbitration, the shipyard commenced arbitra-
tion in London against the buyer, claiming, inter alia, damages. The arbitral tribunal
made its decision in June 2016 in favour of the shipyard and ordered the buyer, inter
alia, to compensate the shipyard for damages in an amount which was to be decided at a
separate hearing, unless the parties settled in the meantime. The shipyard’s attempts to
settle the claim were without success. The buyer is also the owner of a cruise vessel un-
der the flag of St Vincent and the Grenadines. The vessel arrived in the port of Bergen,
Norway, in June 2019. Since the shipyard did not have any security for its maritime
claim it made an application to the Bergen District Court (Bergen Tingrett) to arrest
the cruise vessel whilst in the port of Bergen as security for the shipyard’s claim.

The court arrested the vessel.
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POMORSKO PRAVO
(Uporednopravna studija)

Autori: Borislav V. Ivosevi¢ i Caslav Pejovié
Izdavaci: Pravni fakultet Univerziteta Union u Beogradu i Sluzbeni glasnik
Beograd, 2019., 902 str.

U izdanju Pravnog fakulteta Univerziteta Union u Beogradu i Sluzbenog
glasnika, objavljena je knjiga Pomorsko pravo (Uporednopravna studija), ¢iji su ko-
autori dvojica svjetski priznatih znanstvenika i stru¢njaka iz ove grane prava:
profesor emeritus Borislav V. Ivosevi¢, dugogodisnji profesor Pomorskog fakul-
teta u Kotoru i Pravnog fakulteta u Podgorici (Crna Gora) i prof. dr. sc. Caslav
Pejovi¢, redoviti profesor na Pravnom fakultetu Univerziteta Kyushu (Japan).

Pisci ove knjige sami su si zadali vrlo zahtjevan zadatak — kreirati djelo u
kojem ce analizirati sve vaZzne institute pomorskog prava i to na nacin koji ¢e
obuhvacati ne samo teoretske definicije i osnovne elemente tih instituta nego ce
sadrzavati i poredbeni prikaz zakonodavstava odabranih drzava. Zadatak je do-
datno usloZnjavala ¢injenica da je takva poredbenopravna analiza koncipirana
u dva kruga. Prvi krug obuhvaca poredbeni prikaz anglosaksonskog (engleskog
i americkog) prava s jedne i europskog (kontinentalnog) prava s druge strane.
Drugi krug poredbene analize obuhvaca prikaz pomorskog zakonodavstva
Slovenije, Hrvatske, Crne Gore i Srbije dopunjen povijesnopravnom analizom
slicnosti i razlika danasnjih pomorskih propisa navedenih zemalja sa Zakonom
o pomorskoj i unutrasnjoj plovidbi iz 1977. — posljednjim pomorskim zakonskim
propisom koji je bio na snazi dok su navedene, danas neovisne i samostalne dr-
zave, bile u sastavu bivse jugoslavenske drzavne zajednice.

Dakle, zadatak nije bio nimalo jednostavan. Medutim, upravo su autori ove
knjige “idealni” za izvrSenje takvog zadatka. U svom bogatom radu, djelujudi
kao sveucili$ni nastavnici, znanstvenici, arbitri, kao i u drugim ulogama pomor-
skopravnih teoreticara i prakticara, izucavali su i primjenjivali pomorska prava
drzava iz oba kruga navedene poredbenopravne analize. Sposobnost izvrsenja
ovoga zadatka profesori Ivosevic¢ i Pejovi¢ dokazali su i u nizu svojih ranijih
publikacija (udZbenika, monografija, clanaka). Ta ranija djela, znacajno osuvre-
menjena i dopunjena kako bi bila aktualna i prilagodena danasnjem stupnju i
trenutku razvitka pomorskog prava, sasvim razumljivo i opravdano predstav-
ljaju jedan od stupova temeljaca ovog novog, doista iznimnog djela koje imamo
cast i zadovoljstvo Citati.
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Autori se nisu zadrzavali samo na analizi nacionalnih propisa prava odabra-
nih zemalja nego su vrlo iscrpno analizirali i medunarodne ugovore — konven-
cije i protokole pomorskog prava koje su sluZile zakonodavcima tih drZava kao
uzori za kreiranje domacih propisa. Kada su procijenili da je to potrebno radi ra-
zumijevanja materije, autori su se osvrnuli i na relevantne odredbe pomorskog
prava Europske unije.

Svakako valja istaknuti i niz vrlo kvalitetnih teoretskih analiza definicija i
bitnih obiljeZja odredenih pomorskopravnih instituta koje su dane u ovome dje-
lu. Autori se nisu libili da, tamo gdje su smatrali da je svrsishodno, iznesu i
vlastita argumentirana kriticka stajaliSta odredenih konvencijskih i zakonskih
rjeSenja te da na taj nacin doprinesu daljnjem razvitku pomorskopravne znano-
sti i legislativnog razvoja.

Dijelo je strukturno podijeljeno na uvodni dio i Cetiri glavna poglavlja, koja
sami autori nazivaju “knjigama”.

U uvodnome dijelu autori definiraju pojam i predmet pomorskog prava,
usporedujudi ga s drugim granama prava i drugim znanstvenim poljima i gra-
nama koje se bave odredenim aspektima pomorstva. Ovaj dio sadrzava i vrlo
pregledan povijesnopravni prikaz razvitka pomorskog prava na medunarodnoyj,
EU i nacionalnoj razini odabranih drzava.

Nakon uvodnoga dijela slijedi “Knjiga prva —brod i plovidba”. U tome dije-
lu, koji se sastoji od Sest glava, autori u prve tri glave analiziraju aspekte pomor-
skog upravnog prava, osvrcudi se na sva vazna pitanja vezana uz organizaciju
pomorske plovidbe na globalnoj, regionalnoj i nacionalnoj razini, definiciju bro-
da i elemenata za individualizaciju broda, upravne aspekte upisa (i upisnika)
brodova te, u konacnici, na pitanja sigurnosti plovidbe, ukljucujudi i kontrol-
nu funkciju drZave zastave broda te drZava luka u koje brodovi uplovljavaju.
Preostale tri glave Knjige prve posvecene su analizi stvarnih prava na brodu
(stvarnopravna obiljeZja broda, pravo vlasniStva, hipoteka, privilegiji na brodu),
identifikaciji i pravnom statusu osoba koje sudjeluju u pomorskom poduzetnis-
tvu (vlasnik broda, brodar, menadzer, agent, Spediter, lucki slagac¢, zapovjednik
i ¢lanovi posade). U posljednjoj glavi Knjige prve autori analiziraju institute pri-
vremenog zaustavljanja brodova i ovrhe na brodu.

“Knjiga druga — ugovori, prijevozne isprave i ugovorna odgovornost” po-
svecena je svim ugovorima o iskoriStavanju brodova. Autori ponajprije pojas-
njavaju kako je ekonomika pomorstva utjecala na pravno uredenje raznorodnih
ugovora o iskoristavanju brodova. Osobito podrobno analiziraju se brojni prav-
ni aspekti ugovora o prijevozu stvari morem (povijesnopravni razvoj na svim
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razinama, sklapanje i izvrSenje ugovora, odgovornost za Stetu na teretu, prijevo-
zne isprave, specificnosti i medusobne razlike izmedu brodarskog ugovora na
vrijeme — time charter i brodarskog ugovora na putovanje — voyage charter). Kao
uostalom i u ¢itavom ovome djelu, autori se ne zadrzavaju samo na “suhom”
prikazu nacionalnih i medunarodnih izvora prava nego analiziraju i brojne
ugovorne klauzule koje su prisutne u standardnim formularima ovih ugovora.
Nakon ugovora o prijevozu stvari, autori daju prikaz ugovora o zakupu broda
(naglasavajudi pritom razliku u odnosu prema time charteru), a za svaku pohvalu
je i analiza nekih relativno novijih, a u praksi Siroko prisutnih prijevoznih ugo-
vora, kao $to su koli¢inski ugovor (Volume ili CoA contract) i ugovor o koristenju
odredenog brodskog prostora za smjestaj kontejnera (Slot Charter). U glavama
koje slijede, autori obraduju ugovore o prijevozu putnika i prtljage, ugovor o
tegljenju i ugovor o pomorskoagencijskom poslu. Posljednja (Sesta) glava Knjige
druge posvecena je pomorskoj prodaji, odnosno pojasnjavanju uloge pomor-
skog transporta u kontekstu (medunarodne) kupoprodaje, kao i vezi ugovora o
prijevozu s drugim vaznim ugovorima koji se sklapaju radi izvrSenja “krovnog”
ugovora o prodaji robe. Zato se analiziraju i ugovori o dokumentarnom akredi-
tivu te ugovori o osiguranju robe. Ugovor o osiguranju robe na ovome se mjestu
krace elaborira, bududi da je taj ugovor detaljno obraden u dijelu knjige koji se
bavi pomorskim osiguranjem.

“Knjiga tre¢a — pomorske nezgode, izvanugovorna odgovornost i sustav op-
¢eg ogranicenja odgovornosti” posvecena je (najvec¢im dijelom) onome $to se u
angloamerickom pomorskom pravu naziva wet shipping. Podrobno se najprije
analiziraju pravni aspekti zajednicke havarije, sudara brodova, spasavanja na
moru i vadenja (uklanjanja) potonulih stvari. Nakon toga, autori daju prikaz
pravnog uredenja izvanugovorne odgovornosti u pomorskom pravu s poseb-
nim osvrtom na odgovornost za onecis¢enje morskog okolisa s brodova (CLC i
Fond konvencija, Bunker konvencija, HNS konvencija). “Knjiga tre¢a” zavrsava
vrlo preglednim prikazom instituta opceg ogranicenja odgovornosti brodovla-
snika (i drugih osoba koje imaju pravo na to ogranicenje).

“Knjiga cetvrta — pomorsko osiguranje” posljednje je poglavlje knjige. Autori
ponajprije definiraju pojam i osnovna obiljeZja pomorskog osiguranja i pojasnja-
vaju njegove trziSne osnove te vaznost za odvijanje pomorskog gospodarstva.
Nakon toga zapocinju analizu ugovora o pomorskom osiguranju. Pritom prvo
(u opéem dijelu) analiziraju opcée elemente (pojam ugovora i njegove opce osobi-
ne, police i druge isprave o osiguranju, pravo na osigurninu i likvidacija Stete iz
osiguranja) koji su zajednicki svim vrstama ugovora o pomorskom osiguranju.
Nakon toga slijedi posebni dio u kojem se vrlo detaljno, ali istodobno sustavno
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i pregledno, analiziraju zasebnosti ugovora o osiguranju robe (cargo insurance),
ugovori o osiguranju broda (hull insurance), ukljucujudi i osiguranje brodova u
gradnji te osiguranje odgovornosti u pomorstvu (liability insurance) s posebnim
naglaskom na ulogu P&I klubova.

Pomorsko pravo izuzetno je sloZena pravna grana. To je u prvom redu po-
sljedica cinjenice da ono osim regulacije za tu granu prava svojstvenih specific-
nosti, u pogledu velikog broja pravnih pitanja zapravo predstavlja “posebno”
pravo u odnosu na niz drugih “op¢ih” pravnih grana — gradansko, trgovacko,
medunarodno privatno, upravno pravo itd. Osim toga, obiljezava ga vrlo velik
broj primjenjivih pravnih izvora na razlicitim razinama — nacionalnoj, europskoj
i globalnoj, a tome treba svakako pridodati i vrlo vazne autonomne izvore po-
morskog prava. Upravo zbog toga je jako tesko kreirati sustavan, Sirokoj publici
razumljiv i pitak analiticki pregled ove grane prava. Autorima ove knjige to je
bez sumnje uspjelo, kao Sto im je uspjelo u takav pregled ukljuciti i “dvokruznu”
poredbenu pravnu analizu. Upravo zato c¢e ova knjiga imati Sirok krug citatelja.
Ona moze posluziti kao vrlo kvalitetan udzbenik, prvenstveno na specijalistic-
kim i doktorskim studijima, ali zasigurno moze biti iznimno korisna svim teo-
retiCarima i prakti¢arima koji se susrecu s odredenim institutima pomorskog
prava i koji ¢e na jednom mjestu dobiti saznanja o tim institutima i njihovom
uredenju u odredenim drZavama.

Zbog svega navedenog, autorima valja Cestitati i odati im duzno priznanje i
zahvalnost. Naravno, s nestrpljenjem ocekujemo njihova buduca vrhunska djela.

Dr. sc. Jasenko Marin, redoviti profesor u trajnom zvanju
Katedra za pomorsko i opceprometno pravo
Pravni fakulteta Sveucilista u Zagrebu
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Summary:

MARITIME LAW
(Comparative Legal Study)

Authors: Borislav V. Ivosevi¢ and Caslav Pejovié
Publishers: Union University in Belgrade |/ Faculty of Law and Official Gazette
Belgrade, 2019, 902 pages.

Pomorsko pravo (Uporednopravna studija) / Maritime Law (Comparative Legal Stu-
dy) is a comprehensive textbook of maritime law. In addition, it offers a comparative legal
analysis of national maritime legislation in Slovenia, Croatia, Montenegro and Serbia
and considers differences between national maritime legislation in Anglo-American and
European countries.

In the introductory part, the authors define the concept and subject of maritime law
by comparing it with other branches of law and other scientific fields that deal with cer-
tain aspects of shipping. This section also contains a historical and legal overview of the
development of maritime law at the international and EU level as well as at the national
levels of selected countries.

The first part of the book (“Ship and Shipping”) concerns maritime administrative
law (the notion of the ship, ship registers, the safety of shipping) and maritime property
law (ownership of the ship, ship mortgage, maritime liens, ship arrest, execution of ma-
ritime claims).

The second part (“Contracts, Transport Documents and Contractual Liability”)
covers the conclusion and performance of various shipping contracts (types of con-
tracts in maritime transport, contracts for the carriage of goods by sea, time charter,
voyage charter, liability of the carrier for the goods, bill of lading and other documents,
charter by demise, bareboat charter, contracts for the carriage of passengers and their
luggage by sea, liability of the carrier for the passengers and their luggage, tug and
towing contracts, the maritime agency contract). At the end of this part, the authors
examine the role of the contract for the carriage of goods by sea in the performance of
the international sale of goods.

The third part (“Shipping Accidents, Extra-contractual Liability, System of General
Limitation of Shipowner”s Liability”) mainly discusses “wet shipping” (general average,
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collision, salvage, liability for the marine environment), with a specific chapter devoted
to international and domestic laws requlating the limitation of the shipowner’s liability.

The fourth (final) part (“Marine Insurance”) deals with all aspects of this very im-
portant area of maritime law (including the notion and essentials of the marine insurance
contract, insurance policy and other documents of insurance, the rights and obligations
of contracting parties, cargo insurance, hull insurance, liability insurance, the role of P&I
Clubs).

The book is written clearly and systematically. It can serve as a high-quality univer-
sity textbook and will be useful to all lawyers dealing with maritime law. This book will
certainly provide the reader with a comprehensive set of information on international
maritime legislation and on national legislation in selected countries.

208



KAZALO AUTORA / AUTHOR INDEX

Berlingieri, Giorgio
Corié, Dorotea
Marchiafava, Giovanni
Marin, Jasenko
Osinuga, Damilola
Pende, Amra

Petrinec, Boren
Skorupan Wolff, Vesna
Tasié, Zoran

Zganec-Braj$a, Leon

107

9

133

203

75

167

39

177,183,187, 191
121,197

39

209






UPUTE AUTORIMA

éasopis Poredbeno pomorsko pravo = Comparative Maritime Law (dalje: PPP), ISSN
1331-9914 (Tisak), ISSN 1848-8927 (Online), http://doi.org/10.21857/mjrl3uwg79
objavljuje priloge iz podrudja pomorskog prava, medunarodnog prava mora,
radnog prava pomoraca, prijevoznog prava, zastite okolisa (s pravnog aspekta) i
ostalih podrucdja koja se uklapaju u navedeni okvir.

Casopis se izdaje u tiskanom obliku, a u elektronitkoj verziji se radovi objav-
ljuju na portalu HRCAK - hrvatskom nacionalnom portalu znanstvenih i struc-
nih ¢asopisa.

Kriteriji i postupci rada urednistva:

Radovi podlijezu dvostrukom anonimnom recenzijskom postupku i katego-
riziraju se kao:

1) izvorni znanstveni ¢lanak — rad koji se odlikuje izvornos¢u zakljucaka ili
donosi neobjavljene rezultate izvornih istrazivanja;

2) prethodno priopcenje — rad koji sadrzi nove rezultate istrazivanja, koji
zbog aktualnosti zahtijevaju brzo objavljivanje, ali bez utemeljenosti i obu-
hvatnosti koji se zahtijevaju za znanstveni rad;

3) pregledni znanstveni ¢lanak — rad koji sadrzi saZet i kriticki prikaz jednog
podrugdja ili njegova dijela, u kojemu autor i sam aktivno sudjeluje, ali bez
znacajne izvornosti rezultata;

4) strucni ¢lanak - rad koji sadrZi korisne priloge iz struke i za struku, ali ne
mora predstavljati izvorna istrazivanja.

Po dva recenzenta za svaki rad bira Razred za drustvene znanosti Hrvatske
akademije znanosti i umjetnosti na svojim redovitim sjednicama. Recenzenti s
autorima komuniciraju putem urednistva. Ako recenzenti predloZe izmjene, do-
pune i sl., kopije recenzija Salju se autoru na usvajanje.

Za ostale priloge (prikazi domace i strane sudske prakse, prijevodi medu-
narodnih unifikacijskih instrumenata, osvrti, izvjes¢a sa znanstvenih i stru¢nih
skupova, prikazi knjiga i ¢asopisa, te druge vrijedne informacije koje izabere
uredni$tvo) nije potrebna recenzija. Za te priloge urednistvo obavlja redakturu.

Autori kategoriziranih radova besplatno dobivaju 1 primjerak casopisa.

Objavljivanjem rada u casopisu urednistvo zadrzava pravo nad tiskanom i
elektronickom inacicom priloga.
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Radove prihvacene za objavljivanje ili ve¢ objavljene u PPP-u autor smije obja-
viti u drugim publikacijama samo uz dopustenje urednistva, ali u tom slucaju
samo uz jasnu naznaku o njihovu objavljivanju u PPP-u.

Pravila za pripremu rukopisa:

Svaki rukopis mora sadrzavati sljedece cjeline: naslov, podatke o autoru,
sazetak (na jeziku teksta), klju¢ne rijeci (na jeziku teksta), tekst ¢lanka, po-
pis literature; na kraju: naslov (prijevod), saZetak (prijevod), klju¢ne rijeci
(prijevod).

Za podatke o autoru treba navesti: ime i prezime, akademsku titulu, zani-
manje, e-mail autora, tocan naziv i sjediste ustanove u kojoj autor radi (te
prijevod potrebnih pojmova).

Za kategorizirane ¢lanke potrebno je dodati kratak i jasan sazetak (opti-
malan opseg sazetka je oko 250 rijeci) te kljucne rijeci.

Jezik i pismo teksta: rad moZe biti napisan na hrvatskom jeziku ili na
jednom od svjetskih jezika; i na latinicnom pismu.

Jezici sazetaka i klju¢nih rijeci su: hrvatski, engleski ili neki drugi jezik
(ako se jezik clanka razlikuje od navedenog).

Reference u popisu literature na kraju rada (bibliografija) moraju biti u
skladu s pravilima citiranja.

Primjeri:
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¢lanak u ¢asopisu:

Prezime, Ime, Naslov ¢lanka, Naziv casopisa, godiste, broj, godina, str. od—do.
knjiga:

Prezime, Ime, Naslov, broj izdanja, Izdavac, Mjesto izdavanja, godina izda-
vanja

ili:

Naslov (urednik/urednici), Izdavac, Mjesto izdavanja, godina izdavanja

WWW izvori:

Prezime, Ime, Naslov teksta, Naziv web izvora, godina, URL: http:/www....
(datum posjete stranici).



Formati priloga:

Na el. mediju za PC, obrada teksta programom Microsoft Word for Windows,
uobicajeni slikovni formati (jpg) za ilustracije

Nacin predaje radova:

Ako se salje elektronickom postom: kompletan rad se Salje u privitku poruke,
a posebno se prilazu kopije slikovnih priloga (ako postoje);

Ako se Salje postom (preporucena posiljka): dva otisnuta primjerka s dvostru-
kim proredom + el. medij (CD).

Adrese za predaju radova:

Jadranski zavod Hrvatske akademije znanosti i umjetnosti
Urednistvo “Poredbeno pomorsko pravo”

Augusta Senoe 4,10000 Zagreb, Hrvatska

tel: +385 1 49 20 733

tel/fax: + 385148 12 703

e-mail: jz@hazu.hr
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INSTRUCTIONS FOR AUTHORS

Poredbeno pomorsko pravo = Comparative Maritime Law (CML), ISSN 1331-9914
(Print); ISSN 1848-8927 (Online), http://doi.org/10.21857/mjrl3uwg?9 is a peer-
reviewed open access law journal published annually by the Croatian Academy
of Sciences and Arts — Adriatic Institute (Zagreb, Croatia).

The journal is the key periodical in the field of maritime law and the law of
the sea in Croatia, but also in the region. It has an international editorial board
and all the articles are peer reviewed by leading local and foreign experts and
academics.

The CML publishes materials related to the fields of the international law
of the sea and maritime law, including shipping and transport law, marine and
transport insurance law, maritime labour law, protection of the marine envi-
ronment, maritime safety and security, and similar fields. The editorial board
accepts only unpublished materials. Articles accepted for publication or already
published in the CML may be published in other publications only subject to
the approval of the editorial board, and in that case with a clear reference to the
original publication in the CML.

Academic articles are subject to a blind peer review procedure. Each article is
reviewed by two peer reviewers proposed by the editorial board and nominated
by the Academy’s Department of Social Sciences. Depending on the reviewers’
evaluations, articles are categorised as:

1) original scientific paper — a paper which is characterised by the originality
of its conclusions, or which presents previously unpublished original
results of scientific research;

2) preliminary communication — a paper which presents primary findings
of research in progress, which, due to current interest, require immediate
publication, but without the level of a deep and thorough study required
for a scientific paper;

3) review article — an article which contains a detailed and comprehensive
critical review of a certain problem area, but with no significant originality
of results;

4) professional paper — a paper which contains information and experience
relevant for a certain profession, but without scientific characteristics.
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The reviews are anonymous and the reviewers communicate their com-
ments, suggestions and corrections to the authors exclusively through the edito-
rial board.

Other materials, such as professional translations, book reviews, case law
commentaries or digests, reports, etc., are not subject to peer review but only to
the editing process.

Upon publication, the editorial board retains the right to the printed and
electronic version of the published material.

The editorial board accepts manuscripts written in Croatian and in other
major foreign languages. The text should preferably be written in Microsoft
Word for Windows using Times New Roman font size 12 and 1.5 line spacing.
Footnotes should be in font size 10.

Each manuscript should contain the following elements:

- title (in the original language);
- author(s) details (forename and surname, academic title, professional
position, name and address of the home institution, personal email address);

- abstract (in the original language, approx. 250 words);

- keywords (in the original language, up to 10 keywords);

- main body text;

- footnotes;

- title and abstract in English (if the main body text is other than in English);

- keywords in English (if the main body text is other than in English, up to
10 keywords);

- bibliography.

Citation rules (footnotes and bibliography):
Book

Author’s surname, forename or initials (multiple authors are separated by a
semicolon), book title in italics followed by edition number (if applicable), pub-
lisher, place of publication, year of publication or book title in italics, editor (ed.)
or editors (eds.), publisher, place of publication, year of publication.

Article/chapter in a book

Surname of the author of the article/chapter, forename or initials (multiple
authors are separated by a semicolon), title of the article/chapter followed by the
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word “in”” surname of the editor/editors, forename or initials (ed./eds.), book title
in italics, publisher, place of publication, year of publication, page range.

Journal article
Author’s surname, forename or initials (multiple authors are separated by a

semicolon), article title, journal title in italics, volume number, issue number, year
of publication, page range.

Online sources

Author’s surname, forename or initials (if the author is known), title of the
work, title of the page site, URL (date of access: day-month-year).

All publications cited in the manuscript should be included in the
BIBLIOGRAPHY at the end of the manuscript.

The Bibliography may be subdivided into various sections, such as Books,
Book chapters, Articles, Legislation, Case law, Online sources, Other, etc.

Entries in the Books, Book chapters and Articles section should be arranged
alphabetically by the surname of the author or, if the publication has more au-
thors, by the surname of the first author. Multiple works by the same author
should be listed by the year of publication, the earliest first.

If no author name is given, references are listed by the title.

Materials for publication are to be submitted to:

Jadranski zavod Hrvatske akademije znanosti i umjetnosti

/ Adriatic Institute, Croatian Academy of Sciences and Arts /
Augusta Senoe 4, 10000 Zagreb, Croatia

Tel: +385 1 49 20 733

Tel/Fax: + 385 1 48 12 703

E-mail: jz@hazu.hr
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