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i'ktdimt r-iljuro I )egan

Tle nanre Shigcru Oda bEcanrc knnwl to me ftrst through his
voluminous books on the lalry of ihe sea. ln 1969. I formed a visual
impressioa of hin during his lcc(ures at ths Hngue Arademy whcre I

was a gtudcnt, His no lcss voluminom dissenting and separate opinions
attachGd to verdicts of rhe Haguc Courl havc a( {lmcs beeo s sourcs of
iospimtion to rne After nry clcction ta the lnstitute of lnternational
Larv, wc soon bccilme close friends. His officc al thc Peacc Palace is a
place I rcgularly vrsit during tly stal-$ itt Thc Hague,

The topic of lhis paper was ftl arother tiue the tubjcct of numerous
tvritings throughout thc world. The idea of a common heritage of
mankind lrad a large number of passiotnrc advocales in ths l97os.
Laler on. sonre of lhem brcame zralous critics. but I have nevsr r€ad
any tegal argumeo$ for this shift in their opirtioos. What secms to bc
urrusual, rfter the UN Law of the Sea Convcrttion finalty entcred into
f,orcs ur 199{. rs that lltis topie ilas beqn illmo$ cntirely ncglected in
thc doctrrne. ln an attempl (o parlly fill thie gpp. I have found it
appropriate ts selcct this topi€ for my contribution to thc lressehri.ft tn
horour of my friend. onc ofthc bcar aod the ftrrest cxpgrts on the law of
thc sea ofthE 2oth centurv

The conccpt of lhe common heritagc of mankind in nrodcrn times ig a
rcfleclion of thc eaore idea in Romafl hw according to which the air,
lhe $'fitgr $reilmt, th€ scs and thc coast ars res comnvnit ofiniun ,
hcncc errro commerci ttttt,r

' Et qatdam natarali juw tonmuula surrt oniliurn hatc: oer et aqt@
pn>$ucns el nrfirc il per ho<: litora maris, lrt$trtuli.rner, 2, 8, I
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Ccorges Sq€tlc had already advocated the samc idpa iu respect of
fte cortinental shclf in 1955- The continental shelf bcing thc seabed

and subsoil of thc hi6h s€as at that time, he pleaded lbr internedonal
manegeflrenl of its exploitaliott, This inrplied an international
mcchanisrn very muclt similar to that provided by the 1982 Convention
for tlte lntcrnational Seabed Ar*a.a

At that time, this idea was rcjected altogetlrer. In its liual rcport"

ttre IntErnational Law Commission strcss€d that: *ln thc prescnt

circumstances .-. such intemalionalizarion would moet with
insurmountablc practical difficulties. and rtuuld not ensrrc the

effcctive e.xploitation of natural rqsources occ€s$ery lo meel the needs

of mankind"'.]
tfbai was refussd for thc contincntal shclf itself war later on

adopcd as the basic principle for all of space law. Heqee. Anicts l(t)
of thc Treaty of 21 lanu*y 1967 providcs that:

"The cxploration and use of outer space. including lhe Mosn
and otber celestial bodies, shall bs carried out for ths bgnefit
and in the interest of all countrics. irrespec{ive of thsir degrcc

of econoraic and ecientific development, and shall bc the
province of all rnantind".a

Howcvcr, for ths practical implementation of thir principlc m agency of
fte interrationat conmunity rclating to the oumr spam is necesmry yct.

Whcn various options for a future lcgal rdgime of the decp *eabcd

arsa undqr the high lca$ wsre discussed. it was the US Prcsidcut
Lyndon tohnson who dcclared in Juty 1966 "ihat the deeP scabed and

the ocean bottoms are, and r€main" the lcgacy of all human bcings".'
Only a year latcr, thc represestative of Malta at lhe United

Natious, Arvid Pardo. proposed that ths seabcd and ocean floor beyond

national jurirdictions be recerved exclusively for peacefirl purposcs and
thet thei; ra$ourses be declared *the commcn heritaS,c of maokind"'-6

? Cf., (i $cellc, "Plateau r:orrtinentat et droit intcnraiional". tlGDtP I

(1u55).5 et seq.
II.CYB 1956, Vol II, ?96, Para, I
The m*rtcr rrlas o[ lhe Trcaty on Principles Governiag the Activities of
$tatec in the Explorrtion ard Us€ of Outer Spacr. iocluding the Moon and

other Cttestial Bodies- The eamt u,ording was already adoptcd in General
Aessmbty Rccolution 1962 (XVUO ollS Dccember 196].
Cf ., A Qaier Revolution, The uaitcd Nations t.'anventiox on the Lw af thc

S*, t984,5,
lhid
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On t7 Dccember 1970, the Gpneral Asrenrbly adopred Resolution
2?49 (XXV). lhe Declaration of Frinciplcs Coverning the $eabcd and
the Occan Flpor, and thc Subsoil thereof. Bcyood the Limim of
National Jurisdiction, u'ith I08 votes in favour, nonc against and 14
abstentions, Amoog numerous othsr Membcr Slates, the Unit€d Stltcs
votcd itr favour of this Dsslaration. lts tc.\t csotains some provisions
that throughout the l9?0s werc believcd to be/ur cogens. In any case,
they wcrc couehed in thcse lerms. Hcrc are the esscntial provisions that
reflected tlre substancc of the idea of the conrruon hcritage of nrankindr

"l Tlre sca-bed and occan floor. *nd the subsorl thereof.
beyond the limits of' natisual lurisdiction (hereinaftcr
referrcd to as the area). as well as the resources of the
arsa. ara lbc common heritage of mankind.

2. The area shall not be subjeo to appropri*tion by any
mcans by States or persons, nStural or juridical, aod no
Statc shall claim or cxercise sovercignly or sovcrsign
righrs ofany Fafl thereof.

3. No Statc or person, netural or juridical. shalt claim,
excrcise or acguitc rights with respcct to the area or
resourceE incompatible with thc international rdgime to be
sstablished and ths principlcr of this Dcclaratioo-

4. All activities rcgafiing the explorfftion and exploitfition of
the resources of ths arca and olher related activitim shall
be governed by thc international r€gime to bc cstablishsd.

5 The area shall bc op6n to ure cxclusiycly for peaccful
p$rposcs by rll States whcther coasul or lend-locked,
without rliscrirnination, in accordaflce with rhe
intcnralional rvgime to be csrabtished-.."

Nobody uas sure al thet dnu abpul the e.ttenr of this Ars, because lhe
rulc$ coocerning the out€r limits of the continental slrclf of co&stal
Slsto8 $Gre nol ccnaia anynrore" But alrnog ncbody cofitGsted thc fact
lhat the Arca itself sfld its natural resources wers thc conrnrotr haritegc
of mankind ar thc semc of the Dcclaralion of l9?O

The mandats of thc Thrrd UN Law of thc Sea Conference was,
mter alla, to establisb an intcrnational rdgime hased on the above
principles-'

ln Resolution 275nC (XXV) of 1970, the 6en{:rsl Asscrnbly dccidcd to
convoke the Confercncc thar *uuld d*at ryrth the questio* ofan equitablc
rntcntailooal regrme - ineluding lntcrnalional machinery - lor thc Area 4fid
r€sourcc$ of tbc seabed, the occorr floor. rrith a prccise definrtion of the
Arca and a broad rsngc of rc,rldd is*u*s



1366 lladinir-Djurtt Degan

During the Third ConferencE, a rnajor disagreement arosc bEtween
the parlicipating Starcs with rcaard lo llrc Eystsrr of cxploration and
exploitetion of the rcsources of the Arca. Devcloping countrisr
suppofled the establishment of au In(crnational .Authority with flrong
ps$/ers. This Authority rvould act in thc narnc of the international
commudty and would dircctly exptoit the resources of thc Area
through an luternational Enterprise for the benefit of the manfind- It is
lruc drat their proposals were the closest to thc conc€pt of the common
hcritage of mankiud as dcfinsd abovc. Bul, as with thc continental
shelf in the 1950s, rhc viability of such an international machinery was
quite anoiher qucstiol,

Thc irdustrial Stares, whrch prctended to bc in sole posscssiou of
the necBssar.? tcclrnology (a fact ttrcy ncver nctually proved). held quirc
a diffcrcnt vierv. According lo thcrtt, the natural resources of llrc ,{rca
ought to bc open to me exploitation of tbe rnost capablc privtte
cnterpriscs. The rolc of lhe lnternstional Authority would be to issue
pernrits and to cotlect rerennes f,rom the recovery of hard mineral
rcsources. In the light of all expcriences rvhich ensued, this provcd to
be the nrost ratisnal solution, But in human law-creating in gencral.
solutions ba*d oa reason seldorn prevail.

A cooprornise nas rcaclred in 1976, on thc basis of a proposal by
Heury Kissinger, thsn US Secretary of Statc, in the form of a "parallcl
system" of cxploration and exploitation of the Arca.

According to ahe t€xt uf lhe l9E2 Law of the Sca Convenlion. all
activities in the Arsa elrould be organiscd. carried out aod cortrolled by
the Authority on bchalf of mantind as a wtrole, iu accordaoce with its
Part XI. As witlr thc Declnration of 1970. thc priociplcs governing rhe
Area wers couched in general and pcremplory terms as bcing directly
applicable to all Statcs and all naturtl and juridical pcrsons. However,
other s€ctione of Parl XJ concerning activities in lhe Area, as wctl as

Annexes llj and IV to thc Convendon, wcrc couchcd io tcrms of
contrDctuat provisions. providilg rights and obligarions anly for $tatcc
Parriec to thc Corrvent,ion. These activilaes !,yerc exprsssly reserved for
thc international Enterprisc. the Stales Perlier or statq enlerprises, or
$atural or juridical persorts of the Statcs Paflies

Within tlre struclure of the Autlrority and the Enlcrprise, a huge
and costly bur€eucratic rnachinery was provided for, rcferred to at tbe
time by many as "thc Uniled Nations of the SEas end Oceans", ln
addition. quite a fe* reprcscntetives of the panicipnting States at the
Conferenee saw in it profitable cmployment for themselves, and
pcrhaps even for their offspring. for scveral gencratio[s to csmc. None
of this was realis€d in practicc"
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It war with rcspect to the actlvities in the Arce thst urilatcralism
appearad in the lar'v-making af the Stdtcr pretanditrg to possces the

$ccessary technologl' Tbeir national la*s were follonsd by n nurnbcr
of rnulual agrccments. This happ*ned before rhe future Cowentios rvas

adoptcd and signed. Hsuce, since 1980. somc industrialised Ststes havc

adopred national larvt conccnting the e.rploratiou and exploiution of
tlrc deep seabcd aad ocean lloor.

Thc first act of lhis krnd wrs prornulSated b.r" the United Slstes sn
18 Jull 1980. rvith subscqucnt regulatious s ll uas followed $ a

Gcrman larr on 2? August I98Ot and b1' a Brilish law on 28 Jul-v

lg8l r" Thcsc three statcs refured to sign the Convcntion oo l0
Dceeinber l98l The United Stltes represcntativc cxplicitly announced
that hrs counlry rvould not bcccmc a Parly lo its actual cofitgnl.

Onl;- aftcr thc edopuon of their or*n trationrl legislation did
s€vsral othor irtdustriatised Stalcs fornmlll' sign thc 198? Conventiott.
Thcl' did so in order lo be cntitled to participale in the Prcparator]
Comrrrission f,ot lhc Internalional Seabcd Authority and the
lnlernstional Tribunal for the Lal,yv of lhe Sca, and irt order to take

advanHge sf f,ecglutior II of llrc Final Act. ?hese States were Francc

t'ittr irs Law of 23 Dcccmbcr tIEl *nd subtequeut rcgulations.rr thc
fornrer Ssviel Union wilh ths Decree of the Suprerne Sovin of l? April
1982.r; and Japan wilh its Lsw of 20 July l9&?.r1 ltaly eracted ils Lau
on ltt Fsbruary 198.i.r4 after signing the l9E2 Convention,

l0

Dccp Scabcd Hard Minc'ral Rcsouri;cs Aet' ll"M l9 (lt8tl)' l{,1{13 et seq.'

l)ccp $eahcrt Mining Rcgulatrons for Explorrtior l.ic,lnccs, //J/ 20 { I }fi I ).
tX2* g ueq.: Duep $eabed Mhung Fcgulanons for Exploratioo Liccuces'
l'nrqldurc$ lilr Prc-elra$trueot Sxptorer Applications anrJ New lintrant
Applir:atiorrs. lllt 7l (l9S2l, *67 ct *q,
llngtrrh trantlotion' lbt Zn (1981)' 193-198. Sce the {mendrnents to lhe

Law ol' I 2 I'cbruary )9t2, lL\{ 2t ( I 9S2). 8}2 et s*q'
Dr'ep Seabrd Mirring ('l'einporarv llrnvisions) Act 1981" lW 20 (l9El)'
l2l7 rlt *cq,
t.ur n' 8l-l l-15 du 23 tlcccmhru lgtl: $ur l'cxlrtorattoll dcs grards fotrds

marins, Jornnl l{fiarc1. (lQ},2,4 d*cemhrc l0SI. 3499 ct scq., Eaglish
lranslation. tLU ll (19f,2),804 et scq.; Dricret noll2-lll du 2g.ianvrcr
l98l' Pnu pour I'applrcution de la lor du 23 dcccutbre l98l' JO' 3l janvier
19t2" 43143?; Arrir€ du Minigtrc ds l"lndu*trie du 29 jaavier 1982:

CoDt ro des dcmtndee dc p*nni* d'explorrtion et d'cxploitation des

grnnds t'orrrJr mafin$, ibid.,4334t4l Corre.il Constitulisnnell D,*cision du

tti ddcembre l98l.JO. lt ddc*mbre 1981, 3448

English translatiou, ILU 2l (l9tl). 551 ct seq,

English lron$latior. ll.'tl 21 | l$81). 102 ct seq

linglish troruletron. ILLI 24 ( 1985), 9f,3 ct r*tl

t?,

IJ

t,
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The msst exhaurtivc and ntost adv*nccd act was thc orrc adopled
by thc Unitcd States. It inspircd the legislalion of other $tates which.
generally, is less detsilod. All ths$c laws r+erc baeed on IhE rcgulations
of respective States conccrning mining on land, which were transposed
to the morine ewironmertl"

These picccs of nalional lcgislation havc some comr$on fcatures,
but there arc somc subtlc and evcn considerable differsoces on less
imporEnt irsucs.

Each of these acts provides for the issuing of a licence for
cxploration and a permit for contmercial recovelv of, minerals from a

loaation within lhe Area. Thcrefore, Iicenses for cxploratio* of mloeral
rcsourcsr do oot empower their holders to exploit a location. Parmits
for commercral cxploitation will bc issued, subjcct to cerlain
spnditions. eitbcr to the raturfll or juridical p€rson who explorcd the
location. or suclt pcrsons will enjoy priority among, other applicants,

Some of tbesc laws provide tirne-lirnits for the validity of liccaccs
issued, which can be extendcd by lhe nalional administration.
According to tle US Aci, a licencc for cxploration is issued for a

period of tsn ysars and can be extendcd for hrrther five-year periods.
Exptoitation pcrmits arc issucd for an i$itial pcriod of 20 years, and for
as lorrg as hard mineral resourccs are annually recovered in
commercial quamilies. Neverthelcss, the permil of any permitlce who
is not rccovcring thcse rcrources in commercial guantitics at thc end of
tan years may be terminated. Each of thcsc taws provide* a system of
reciprocal rccognition of licences and pcratilr that arc isswd by other
States.

On thc olher hand. the legistators of all of the above Statss r.Yanted

to at l€ast partly satisry some oI ihe objeaives of the l9?0 Declaration
and of thc 1982 Convcntion, druying aI the srmc titlnc th€ obligatory
character ofthcse acts in their rcgard To sunrntarise;

L AII national laws wcre adopted ss transitional, pending thc
conclusion of thc Law of the Sea Convention, or its subsequent
cntry into force, llowcver, lhe rcs.pective $tatc.s did flot assumc sfly
obligation to become its partics.

2. ,l is asscncd in all of uesc acts tha the rcspeclive Statc dost not
appropnalo sovcreignty. or sovereign rights. or owucrship ovcr a

locations in the Area, lt is funherrtoro as;erted lhal nll thcsc
activities dq nol affcct the freedotns of the bigh seas, an allegation
difficulr to provc.

l. Almost all of thels acls provids for taxcs to be Psid to a spccial
$atc fund for the rernoval of herd mincral Fes{rurc€s from the dcep
ecibed, Thc sums to be paid are much lower than those provided
for in the I9E2 Convention.
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4, Finally. only France and the former Soviet Union tried to
harrrrcniec their lcgislalion with the parallel systcrn of Exploitation,
as provided i$ the 1982 Ccnvedion, A holdcr of a liccncc for
exploration can obhin a permit fot exploitation of only half the
location explored. Only the Soviet Act expressly providcd that thc
othcr half will bc rcserv€d for exptoitation by a fururc imernational
organisatioR for thc scabed

't *+

l'lour of (hc above-mcntiontd State* lFranuc. Scnttary. tlre Udted
Kingdom *nd thc Unitcd States) csncluded the Agreement Concerning
lnlerim Arrangcmcnrs Rclaling to Poh-uletallic Nodules of the Decp
Sea Bcd on 2 Scptcmbcr 1982.'' The Agrecmrnt provides for sn
cxchangc of infsrmatior oo the applications filed for the authorisation
of activities io lhe Area betwcen its parties, as well as (he relevanr
coordinatcs of ths aroas claimcd or approvcd. In addilion. this
irformation ir to renrain stricrly confidcntial. Thc Agrocmcnl also
providce for an arbitral proccdurc for conflict resolutisn in carc of llre
overlapping of attributed areas.

On 3 August 19t4. thc Provisional Undcrrranding Regarding Deep
Seabd Mining rvas concluded. with lwo appendircs a&d a
mcmorandum, by rix States. At thet timc. lto Slases Parliw were
Eclgium. Francs, Germaoy, ltaly. Japar. thc Ncthcrlandg, lhe Unitcd
Kingdom aud the United States, but nol th. Ssl,ict Union.

This Provisional Unders{asding provides that authorisations
graniod by aach of its parties h rcco6nised by all othcrs. [n casc ofaa
application filed in one of the Sl*iqs Partics irr conformity wilh itt
natiooel law aud llris Agroenrenl, cther parties will not issue
authorisation for the Arca in questiou,

By mcros of att drc *r"-*;; nadonat lawe and drc two
A8rcilBcnt$, a separale rystem of cxploratiol aad exploiAdon of hard
miocral regourcrs in thc inicnruional seabcd area rvas establishad. It r.ras at
variancc not only with Part XI of the 1 982 Convcnlion and its annsxcs. bur
also wittr the baeic principles set our in thB 1970 Declaretion.

Beforc the 1994 Agrccmenl was concluded, lhe systern wa.s even io
conrlict with thc lcgal r0girne of :he high esas. "Fr€€dorus" of, durable
approprlarions of tomc locetions of thc scabcd, evcfl for limitcd
periods. but rxcluding all othcr p6rsors. Ilave heyer existed as
"freedouts" of (he hrgh seas. Never before in modern timcs did States

ft For lhc tcxt, sc. Itl\l Zl tl 982), 9t0 ct scq
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vsnturc to cxtcrd the effsct of their national la*s on the exploitation of
rnineral reslurces - whrch f,rc not renewable - beyond the limitc of
thcir territorial ssa and continental shelf- Conventions having extra-
terrilorial effecl, such es lhoss conccrning thE high seAs, thc
coBservttion of living rcsources in thc hiSlr seas. oulef rpacc and
Antarctica. forbid such unilatcral actr by States and in thcir nalional
Iegrslrdon. Thc uraltcr rvirs. lherefore. initially ultro vircs,

l*+

Nevcrrheless^ towards thc closs of thc Thrrd UN Law of thc Sea

Conference. a concession r+ilr grented to tlre claims of irtdustrial StatEs
and to licences rssucd b-v their orgrns. but subject to lhcar signing of
the Convcation,

As an annel to lhe Fiml Act of lhe ConferEnce. Resolution Il
"Governing prcp$atory invgstmett in pioneer activitics relating to
polynretolltc nodules" wac adopted On thc basis of this Resolulion. the
Preparatory Commission was autltorired to regisler "pioneer investgrs"
attd to grant them perrnits for their inilial activities in exploratio$ of
polymetallic nodulcs in the Arca. Paragraplrs t and 9 awarded priority
to pionecr investors over all applicants othcr t&an the Entcrprisc, in the
approval of plans of wo* nnd exploitation of the sitcs explored, efrer
tlte entry rnlo forc:e of ttrc t982 Convcntion,

Tbe pioneer investors from lhe follorving States have rsgistercd
their applicatiotts wilh the Prcparatory (lommission: Jrpan. the Soviet
Union. France, China. India, Eastern Europe and South Ksrea,
Hou.ever, lhe locationr registered by Japan. France and the USSR arc
ool largc enough lo refervc firr arqa through the Enterprise. Hot{cver,
the locations registcred by Japao. France and thc USSR are not targs
enough lo reserve an irrea in fEvour of ths Eoterprise. Oil of tftat
procedurc of aulhorisation rcnrained cntities which ofiained permits
from the national authoritisr of thc Statcs that did not sign thc
Csnvcntion in 19E2. Hcnce tbrcc entitics obtained licenc€s from the US
administration

**,

The 1994 Agraeurenl rclating to thc irnplerrcnt tion of Part XI of the
UN La* of thc Sea Convsntion of 1982 (herrinaftEr, "th€ t99.1
Agreemenl") was adoptctl by the UN Gcncral Assernbly Rcrolution
48/261 of 28 July 1994, pendiflg the entry into force of the 198?
Convenlion set for 16 November ofthat year.



'l'he Common Herttoge of fiIan*md I l7l

Anicle d of the Agrecrncnt forbids acccssion of trew Stetes to the
1982 Convention rvithout thci, corrgcot to bc bound by the Agreement.
Anicle 3 providcc a simplil-rcd procedure of acccssion to thc Agrsernent
for the Contracting Statcs of the 1982 Converrticn. Alt Statcs thet heve
given their cotrsefit to be bound by the Agreenwnt shalt bc considcrcd
partics withoul itr ratification. unless tlcy rcti$ rhc depositor.v that
rhcy do not avail rhemselves of lhis sinplilicd procedure.

That way. thc procedure for the anrcndurenl of the I9t?
Conrcntron as pror.ided in its lext uas aroided" Section il af the Anne.rr
to llre I99.1 Atrecrncrt supprcsscd parngraphr t. I and ,l of Articte 155
o[ tlrc Conventio[ on the Rerren Cpnlcrcnce for its Pafl Xt"

The 199,1 Agrccment has deeply affccred thc whole of Pan XI ot
lhe Convention, According to Article I of ths l9r4 Agreemcnr: "Thc
Stales Parli€s to this Agrcenrent undermkc to itnplernent Part XI in
accordlnce with {his Agrecrncot. ... The Anncx forms an integral part
of this Agr*ment"" Atrd aecording to Articlc 2(l)l "Thc provisions of
this Agrcement and Pf,rt XI shall be interprctcd and applied togcthcr a6
a singlc ingtrum€nt. In the cvcnt of any inconsislcncy bctwrcn thc
Agreemcrtt and Part XI. the provisions of this Agrecmcnt shall prevail*

The States that havc coDs6rrted in the Gcneral Assambty to the
adoption of ths t994 Agrecrncot. but har.e uor accedcd so far to the
lrrrt? Coflvcntlon itself (tk United Statcr in ptrticular), obUined lhe
prrvrlcgc ol"rls provisioral application but only unril 16 Novcrnbcr
1998" It was expcElcd thet by thar datc rhcy rvould haye bccornc pcflies
to lbc Convention. ln this provieional capacrfy. these States bccorne
ctrtitlsd to all rights as provided. including the righr to be members of
ell orsans of tbe Luthority. Section l(l2Xc) of Ihe Annex providcs thc
following in thcir regard:

'"$mrcs and entiries which rrc mcmbcrs of the Authorily oo E

provisional basrs in nccordance rrith subparagrapb (r) or (b)
shrll apply thc tcrms of Pan Xl and this Agrcemenr il
acsordancic rvith their national or inturrlal larvs. regulalions
and annuel budgctarl *ppropriations and shall ha1'e the same
righrs and obligations as othcr lrcorbers. including:

(i) Thc obligation to conuibute to ihc administratiyc budget
of the Authority in accordance rvith rhe scele of arsessed
contributions:

(ii) ?hc riglrt to spoosor an applicatiorr for approval of a plan
of work for cxploration. .*,
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The law of lhe see is an cxernple of a domaio in which the unilateral
acts of eomc Stntes- whiclr arc iaitially iu breach of positive law.
become la*ful at a latler stage by means of sobsequent coftveiliions on
codifiqailon and the protruisive dcvclopment of gcncral interualional
law. This is cxactly what lrappencd *ith regard to liccnccs and p*mitr
for activitics in thc Area rssued by thc national administratians of some
indust rialiscd States,

On the basis of Section l. paragraph 6. of lhe Annex" and on the
basis of r rccomrnendation of the Legal and Tcchnical Comrnission, the
Councit of the Authority is authoriscd to approve applications of plans
of work for exploration. That proccdure is exprcrsly pmvided for tbe
plars of work of pionccr invcttors approvcd by non-Statcs Pani€s to
thc 1982 Convcnti$n, plans prcviously registered witlr the Prcparatory
Commission, and plans of new enti(ics in accordance with thc principte
of nondiscriminatiqn.

Understandably, the fien composition of the Couacil of thc
Authority according to the 1994 Protocol will approve the richest mine
sites ofpolymctallic nodules, which are alrcady rcscrved undcr internal
procedurcr of irdurtrial Sratcs.

Thc 1994 Agreernent has profoundly modificd Pan XI of the 1982
Convention in other important aspects:

First ofall, lhe ransfcr of technology rcquireorent for carrying oul
activitics in t[e Area has bcen eliminated. Iritially, bencficiaries of
this transfer rverc to be the Enterprise and dcveloping Sratcc.
According lo the 1982 Convention, this transfer $,as the condition for
the approval of any plan of work. Seciisn 5 of thc Annex detcrmincs
that the Enterprisc and dcvcloping States will obtain lhis technoloEy
"on fair and rcasonable commorcial l,erms asd condilions on the opcn
markgt, or lhrough joi rtt.veature arran gemcntr",

Tbc Unia.d States does nor conceal its wish to supprcss the
Internalional Enterprisc allogct}cr. An intemediatc solutisn was
found according to which the S€cretariat of the Authority rill perform
thc funcdons of rhc Enterprisc urtil it bcgins to aperate indcpcndently"
However, Scction 2, paragraph 3. srpprcssed the obligarion of States
Parties to fund ore rninc site on bchatf sf tbc Enterprise. Uuder
paragraph 5, a conlraclor dmt has contributed a pafiiculer arsa to lhe
Authority '"shall be ertitled to apply for a plan of work for rhat area
providcd it offcrs in good faith to includc the Enterprise as a joint-
venlurc pertncr".

But should tbe Enterprisc b€come capable of opcrating
indcpcndently in thc frrture. Stares Parties will not be allowed to
subsidise its activrtiss irr thc Area. Tlre Entcrprise will bc bound to
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function accordiug to sound commercial principles, like all othcr
entitieE. In spitc of thcse concessions, the Unitcd Stat6 did not give up
lhc idca of tiquidating the Enterprisa in lhe fulure.16

Thc obligation of the Authority to rerdcr esonomic assistance lo
devcloping landtased produccr Srates that suffcr serious adverse
c{fe.cts as a rculi of rhe cxploitation of minerals from the d*cp seabcd
was also virtually abolis[cd. According to Scction z of thc Anncx, lhe
Authority shall cstablish an sconomic assirtance frrad frorn e portios of
its funds excecding ile own adminislralive e.\pensGs,

It is thcrcfore obvious that the first conctrn in collccting lhc
rsveoues from tbe mtivittcs in tht Area witl bc lo cover the expenses of
a rcly- rcduced administration of the Aut[ority. The 1994 Agreernent
does not forcsee afly other fieccssitics ofmankind.

The United Statcs succccded in obtaining. to all intents and
purposas. n perrrstr€nl seat in the Council of tlte Authority. with much
greatcr competencres than prcvi.ously providcd. as wcll as an effective
right to vcto atl its dccisiorrs." lt olso cnjoys the ri6ht to veto any
amendsrents to lhe text 6f thE l9r4 Agreement. Finally. in accordancc
with Scction 9. a ncw Fiaancral Csmmittce was ertablishcd with a
strung influencr on lhe manaBcirent by lhe Authority-

In spite ofall lhcse far-reaching csncessions. the Unitcd States has
still not bcceme a party to the l9B2 Convcntisn-

Whar cas be conshded *rrh **O to rhe prirciplc of commotr
heriuge of mankind in the larr of thc sea?

ln the l9?os there was a conseosus arnong all Sates on tbc
existencc ofa sEt of legal principlee, sct out io thc l97O Declaration of
the UN General Asscmbty, as pcrcmptory norms of general
international law. The Unitod $tates itself, as well ff most other
indugrial Smtcs. participated in tbe coilrrants opinio juris.

ln the cornncnt&r.y to the 1982 Conventron and lhe lgg4 Atrerme&|, tvhlch
ls a part of s lctter &orn the Ss{relary of $tate to thc Presidcnt of 2}
i$cptcmber 1994, it rxls shted thrt: "-,. if a drrision is ever madc to nake
thc Enlerprise operalional, rt uill only bc on thc brsis that the Uoited
$tams would ftnd acc*ptrble.. It ia equally goscihlc that. by tlre trme
comrncrcial mudng takcs plocc. devctopitrB S[.te$ as nell {s industrialiecd
couttricr will rceogoizc thc Entcrpri*e ffi a rclic of the part 6ud nol ;E€t to
makc it opcralional", ll.i,l 14 (1Y95), 1436.
h is strcssed rn tht rbovs-menlioncd coguhentary that: ". . this charbeted
?otin8 arrangcmctrt *ill ensurc that thc lJnitcd St tas and two othcr
consurqcr$, or thrce invcstors Or produccrs acting in conccil, can block
$ubstantivc dccisions in thc Council". tLLl 34 (199J), l4ll
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Thcre is litle doubl tlrat the Hague Court would at that lirns havc
ascribcd the charscter of jvs cogens lo th€ rules oo the legat rcgimc of
tlrc Area. on rhc s3fic basis as il later cstablishcd in its 1986 judgrncnt
in the Nicarogua case: lh€ principlc of noo-intervention- Irr thal
resp€ct" the Coufl concluded:

" .. opiniojrnris mrry, thottgh with all due caulioq. bc deduced
frorl. intsr afio, lhe attrtuds of (hc Parlies and lhe sttilude of
States towards certain General Assembly resolutioas... . The
effect of sonssnl lg the texl of such rerolutions cflunot bc
understood as rnerely tlmt 0f a "reitcration or elucidation" of
thc rrcaty commitnrenl... On the cootrary, it mey be
urderstood as ar accEplaoce of the validity of the rule or set of
des deelared b1' thc resotution by thenselves".'*

But in thc t970s nobody requestcd slrcb a verdicl from the Hague
Court.

Nevetthclcss, thc rdgi*rc as cstabkshed in Pafl Xl of lhe 1982
Convcntiorr. togelhcr rvith Anncxes lll and IV, deserves ssrious crilical
appraisnl Bcing part of a politicrl cornprornise nol fullv achieved. the
syslcm adoptcd wfis too rigtd" conrplcx and costly for potcntial
producers, In addilion, n huge, expensive and largely unneoessary
admruistration for the Aulhority and the Errterprire was conccivcd.

After 1080, the United $tares and othqr itrdus(rial conntries began
to obstruct this system in the mme of the supremc principle of frer
market aconorny- This tendency finally lcd to the adoption, by a simple
resolution of the Gsneral Asscmbly. of the 1994 Agresmeftt rolating to
the implcmcntation of Part XI of the UN Law of thc Sm Convcnrion of
1982.

The repctition in the prcamble of this Agreomsnt of ihc wording
that "thc seabed and ocean floor and subsoil thereof, beyond the limirc
sf natioqal jurisdiction... as rtell as llre resources of the Area. are the
comnroo hcritagc of mankind", is merc lip-service to this pritrciple. Its
operational clauses. together with thc Annex, have deslroycd it.s

substance as defincd rn the 1970 Declaration,
Nobody cares nolv tha{ thc primaqv objective of thc exploitetiofi of

lurd mincral rcsources {n lhc Arca shou}d be carried out for the benefit
of manklnd. Potential beneficiaries of the rcsourccs of the Area will be
private enterprises'e and a velv rcducsd bureaucracy of the Authority-.

rB ICJ Reports 1986,99 et seq., para. 188,

'' In rcspect of the principle of comuorr heritage of mankind, it was said in
thc abovc-rneulioncd cornrnen(ary tly lhe Unitod .Strtes. sEc notc 14, lbtrl
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It cannol be claimed that the itrlcrnaliot*l comrnunily' rrhalcver the

rncening ofthis ierm may be. har no olher nceds.

All thig contidcred, nobody knon's whcn the cornmersial
exploitalion of hard miacral ts$surres of thE Arca wrll somrncncr, or
whcther it will commcflcc at all, but thc mine sitcs *'hich ars lhe
richest ifi polymeutlic nodul*s lrave bccn rpservcd for evtr'

Bearing this in rnind. thc f,tnrospherc throughoul thc Third UN

Larv of the Sce Conference llol,v se€ltls surreal. Developirtg $tates

impatiently expcsted re!'cDues froru thE e.xploitation of the Arca in thc
very ngar futurc in order to sctrle atl thcir urgent ecouomic and gocial

needs. and in order to ftll the &lp separdling lhent from the industrial
Slates in their esonomic developntenl. 'Ihcse excctsirc expectattons
wcre at lhe root of thc dcficrcnctss !n solutiottl adopted in Part XI of
the 1962 Convcnlion.

lf tlr principlc of conttron t.ritr,ti-or rnmki,d had constilut ed a 1us
,ogeni duririg the lg?0s. one may posc the questaoo how it evolved
laGr. Soure aithors still doubt rhc accuracy of the qualiliciltion ofl!,
cogons in Articlc 53 of the 1969 Vierna Couvcntion ofi thc Law of
Treatica" ,4s known, it providcs that "..,, perenrytory nornt of gqncrsl
ioternarionsl law is a n-ornr fronr wlrich no dtrogation is permittcd and
whiclr can be modified onll' by a $ubscquenl norm of gencral
intcrnrtio[al la* baving ths same character". There is e conttadistiolt
in that prwision. because trny nere trealy which is in conflict wilh the
cxistingT-rs c$$crrs is. accordirrg to Article 53. void at lhc time of its
sonclusion,

The t994 Agrecment has provcd the fasl lhal ns th€ rcsult of a

shifi in upinio Jiri.t within the "states r*hosc inleresis r.verc specially
affccted", an aclual rule of ias rJDg,trti can vanigh.

Fiuatty. the motl roccnl dcYclopntent htve ucarly closcd lhe recond
slage l$ the cvolurion of the law of thc sslrs and ocoallg. First frorn res

-Thir prinr;iple rellccls the fact thnt th.'Arcs &ftd ils resourucs are beyond

thc leritorial lurisdiction of auy nariotl lttd urc orsn tD use by all in
aocordence with conrmo*I1 *cr;eptcd principlec-.. lt ic wortb nqtfuB thal tho

Atrcemcnl, by restrueturing the s*a-bed minillg regtme along ti'ee ornrket
liacs, codorses thr consisteat view of the l.lnrtcd $tst€s that thr colnmon
hcritalc princille fully comrqrts with privatc sconorfiic nctivity in
eccotdonce rrilh markct princtplcs" il,i'l 31 \l9rri), 1429,
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comraunra omnium in Roaran la* tc appropriations by $tatcs of cntire
oceans at the tinls of tlrc greal geographic discovcrics, and thcr from
ths,Mare Liberum of Hugo Grotius in 1609 to the lgf? Convcntion and

the t994 Agr€ement: thesc are two phases of the same spiral wLich has

continuoudy lsstcd for lwo milleunia.


