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TWO MODES OF GENERATING CUSTOMARY RULES
OF GENERAL INTERNATIONAL LAW

1. INTRODUCTION

- unlike general principles of law, which are common to all
law (municipal legal systems, international law, transnational and
supranational_law), customary international rules are peculiar to
international law only. They emerge in practice of States and ot-
her international boclies and are iimed at regulating specific in-
ternational relations.

Most general principles of substantive law,1 as well as basic
principles of judicial procedure,z have for a long time been em-
bodied in customary international law, too. Thus [hev can be trea-
ted at the same. time as general principles of law and"as customary
rules 9f g,enelal international taw. We shall treat here only custd-
mary legal rules.
- In spite_of its logical inconsistency, most authors still adopt

the notion of international customary rules from Article 38 (1b)
of the Statute of the Permanent Couit of International Justici of
L_92_0, ,as evidgnge of a__general_ practic6 accepted as law... This
definition is obr,'iously illogical, b-ecause_ a gen6ral practice whiCli
is . accepted as law can b-e evidence of internatioiral customary
rules, and not vice versa.
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Assoct6 de I'Institut de Droit i,nternational.
Pri,nciplres of good faith, and prescriptiron; or in the law of tneati,es -pacta sunt seruanda, clausula rebus sic stantibus, fraets vritia0ing conse,nt
by parties to a treaity or oontract: coeroio'n, fraud, erro,r; o,r siriurnstan-
ces preeluding wrongfuLness of an act: Act of grod (torce majeure), dis-
tness, necessity, self-defense; etc.
Equatri,ty of the parties before a tnibmnal, binding force of tinal deeision
of the tribunal (res judtcata), pffidency of a case (ti,tispendeace), pri.,nci-
pl,e that judgment must have relevant grounds and leasons,'et-c. Thelack of ,solrl€ of these rul,eis, o(r threir deliberate violation attects ttre
iudicial charaoter of the pnocedure and of the finel awa.rd, al weui
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However, this definition resisted the revision of the Statuteof the Pennanent court in lgzg and was literilly u.""pt"a ili;
Ai'ticle -qB of the Slalute 9f the new International Court bf Justicein 1945. It accuratetry indic_ates two elements of customary inter-
national rules, a material elernent: practice, which can be leneral,or commorl to two or moi'e international persons in their mutual
relations olly; a1d a- psychological element: opinio jurds sive ne-
cessitatis, i. e. the fact that a uniform, coniistent- and durable
practice (or ,usageo) has been ,accepted as law.. by its partici-
pants.

These two elernents8 have been criticized in doctrine and
especially the psychological element.a l{owever, this notion of cu-
stomary legai rules has survived all its critics. The International
Court of Justice insists on both elements from Article 38 (1b) of
its Statute.5 There are, therefore, no rational reasons to disregard
this concep_t of customary international law. This, however, ioes
not mean that all peculiarities of practice and of opinio juris are
clear in -the process of ascertaining and identificatiori of customary
internationai legal rules in force.

It is clear that practice of subjects of international law is
the only relevant factor in generating customary rules. These are
first of all States, then intergovernniental organizations, but also
recognized insurgents within their limited capacity to act. Most
authors are inclined to ascribe the practice of political bodies of
' Anthony A. D' Amato repiaced these two ele,me,r'rts of customary law by

'larticulati,o'n.* as its qualitative element, and by '"act or oom,mitment*,
as its quantitative element. C!., The Concept of Custom in International
Law, 1971, pp. 73-gB, 270-272. However, his theory of custom ds too
haird to comprehemd in ord,er to be related to the practice o,f lintema-
ti,otl,al Court of Justice. Therefore, that what he calls >traditio,nal views..in the theory of cus'tom seems to remai,n parsimo,niious in regard to
,hris own.
cf., Hans Kels,en: Princi,ples of lnternational Laus, New york 1gb2, p.
307; Paul Guggenheim: Trait€. de Droit international publi,c, tome I,
GenBve 1953, pp. 47-48. This a,uthor has, h,ofwev€f,r chang,ed his posi-
fii,on recog'nizing, iike rnost other authors, both eleurrents of customaryrules. Traitd de Droit international publi,c, tome I, 26me 6d,ition,
G,erndve 1967, p. 107.t Cf., Perm,anent Court of Internatio'nal Justiae, Lotus carse, Ser,ies A,
No 10, p.31; Intern,atiornal court of Justice, Ri,ghts of passage, Reporti
7960' p. 4_0; North sea conti,nental shelt, Reports lg6g, p. qE, sll; -con-
tinental shelf (Libya v. Malta), pp. 29-30 , 927; Nicaragua, Rbpbrti fia6,pp.97-gB, gl8a; 99-103, ggl88-198; p. 106,9202; oor 108-109; S20?;p. 111, $211. For otrher cases sre tntra n. 10. cf., presenta,tions 'of- 

the
praotice of the Co,urt - Karol Wolfke: Custom in Present lntermati,onal
lg*, wro,claw 1_9_64, p,p. 29-42; Krzysz,tof sku,biszewski: ,,Elements of
Custom and the Hague Court_,,, Zeitschritt fiir Ausliindi,sches und, Often-
tli,sches Recht und vdlkerrecht 1921, pp. Bl0-Bb4; peter Maggenmattrer:,,La doctrine iles deur 6l,6ments du droit coutumier dans la-pratique dela Cour internationale,,, Reaue g6n6rate d,e droit lnt;ernittS"it-prr1hi
1986, pp. 5-125.
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intergovernmental organizations, such as the UN General Assem-
UV or S-ecurity Council, to States whose representatives act in
these bodies, rather than to organization itseli.o That means that
most customary rules are created in practice of States to regulate
relations between States. States are in this capacity at the same
time creators and addressees of customary nornts of internatio-
nal law. This doe,s not, however, exclude practice of administrative
agencies on behalf of respective organization r,vithin its own capa-
cit-y as relevant in customary process. It is, nevertheless, hard^to
believe that this k!"4 of practice of international organizations
can affect rights and duties bf sovereign States.T

However, other aspects of practice as an element of custo-
rnary rules are still not free from doubts. Does it consist of for-
mal, written acts, or of simple conduct, or even of omissions to
act?8 What kind of State bodies can be involved in relevant prac-
tice generating_cu_stomary rules? Are they only bodies competent
to assume legal obligations on behalf of the State, having bt the
same time the treaty making capacity, or even a larger gloup of
persons can act in its own name? Even more difficult is the ques-
tion of density, uniformity, consistency and duration of a com-
mon State practice capablb' to generate a customary legal rule.

Opinio juris is the most delicate question. It is obvious that
States do not have their own mind. Only a legal conviction that
a u,niform practice has generated a customary rule by the policy
makers inside a State can be relevant.e However, diffeient persons
at different levels of State administration can have at different
times different convictions concerning existence and contents of
customary legal rules. Nevertheless, the International Court of
Justice makes a sharp difference between opinio juris, i. e. belief
that a settled practice is >accepted as law", and various extra-le-
gal factors, e. g. considerations of convenience or political expe-
diency, or a temporary acquiescence expecting the final settlement
of a problem, or a simple courtesy.lo Therelore, a State cannot
have different will at the same time. What one administration
has >accepted as lawu cannot be neglected by future administra-
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u Cf ., Max Soerensen: ,,Principes de droit inter'national publi,c,r, Recueil
des Cours 7960, t. 101, p.; Mark E. Villiger: CustomarE lnternational Law
and, Treaties, Martinus Nijtr,off 1985, pp. 5-10.

' This oonclusion is n,ot to be oo,nfused with responsibili'ty of a State f,or
breach of an agre,ement coneluded with an international organization.t For the conc-lUsiorns of the P,erm'anent Court of International Justri.ce in
this regard in Lotus case, s* infra, n. 15.

' Ct. a discussiro,n orr thris problem - A. A. D' Amato, oyt. cit., n. 3, pp.
33-41.

r0 Cf., Asglurn cas,e, Reports 1950, pp. 277,28G; Rights o, US Nationals in
Morocco, Reports 1952, pp. 200-201; North Sea Continental Shelf , Re-
ports 1969, p.44, 977.



tion by a simple change of conviction on what the law does con-
sist of.

In spite of qualification of "international custom( as being
e_vidence of rgeneial practice.. accepted as law, the Internationa'i
Court has for a long time recognized the existence of particular
customary rules, giving rise to iights and obligations f6r a limi-
ted number of international legal fersons.llBut the main practical - problem has remained concerning
the conditions for generating customary rules of general internal
tional law, which are binding for all internationaf bodies. If we
neglect general principles of law, which as an autonomous source
h-ave a very limited scope in present international law, custom is
the _main process in which rules of generai international law arise,
modify and terminate. No other law-creating process in this do-
main exists. Treaties cannot create rules of general international
law on their own. The same applies to resolu-tions of the UN Ge-
neral Assembly, and in particular to unilateral acts of States. For
every leg.al ru[e of this tirra a general practice and ai ipinio juris
communls must be proved.

However, there is an old doctrinal controversy here. Authors
of- positivist inspirati_on- d_eny obligatory charactei of any legal
rule for a State which did not accept ii either expressly i-n foim
of a treaty, or tacitly as a customary rule of law.i2 And this con-
cept of- custom as tacitus consensus, which respects the sovere-
ignty of all states,-is hardly compatible with the existence of ge-
neral international law. For every such rule it would be necessary
tg pgoye participating_ in practice and in opinio juris practically
of all states. It would be wrong- to dqry tbe very possibility of
generation of such customary rules,l3 but they would be never-
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" qf., G. Cohen Jonathan: ,,La colrtume locale,,t Annuaire frangaisde droi,t internati,onal 7967, pp. 119-140; Anthony A. D, Amato: oThe
' Concept of Special Custom in lnternational LalD<<, Americon Journal

of Tnternati,onal Lau 1969 (AJIL), pp. 2LL*22t.tz Cf ,, Dioni,sio Anzilotti: Cours d,e ilroit international, I-er vol., paris
L929, pp. 73-74; Arrigo Cavaglieri: Corso di diritto internazionale,
t'Etzo, edizi,one, Napoil.i L934, p. 63; Karl Ktrupp: Elements du droii
international public, 2e 6ditiroxl, vol. r, prani.s ,1980, p. L4. For sovi,et
views see Ayplqesencrcmfi - Kpsr"no,B (peaJ: MecrcjgruapH.oe rlpalo, Moc-
rcaa 1947, crp,. 20-28; fI. M. JIyxnu:. Mc'roqr+urcu aercdgruapodttozo r:rf)aecl,
Moorsa 1960, ctp_. 15; F. I. Kozhevnikov (EdJ: lnternational Lous, Mos-
cow 1961, p. 12; Grigpry Tunkin (Ed.); Contemporarg International Laut,
M,oscow 1969, I. I. Lukashuk: "Sources of Present-Day lnternational Lau)<<,
pp. 174-179; A reoent view - Prosper Weil:,,Towarils Relatitse Nor-
matioitlS i,n lnternati,onal La,.,)),,, AJIL 7983, p,p. 4lg-442.13 There is no state of present which does nort ass,ume - by may of the
UN Charter or by one ,or more other international dnstrumenb, the duty
,to respect principLes of pacta sunt seraanda, sovereign equality of Sta-
t.eS, fiolt-intervention, p,eaceful settlement o,f disputes, refraining of thre-
at or use of forcg etc.
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theless too rare and too scarce that their sum could constitute
a ccrnplete system of legal rules.

But some domains of international regulation have a mea-
ning only if they consist of rules of general international law.
]3ecause all seas and oceans are interconnected and constitute a
u'hole, it is useful for international navigation, fisheries and ot-
her peaceful uses of the sea, that unifol'm rules of universal scope
of application regulate all the main problems of the law of the
sea. The some applies to the rules of diplomatic and consular
contacts. The neccssrty of maintenance of internaticnal peace and
security requires some rules of general international law aimed
at restricting otherwise unlimited sovereign will of States in re-
gard to their use of force. Finally, humanitarian reasons have im-
posed many general and peremptory rules of the larv of warfare
with regard to the protection of worinded, sick shipr,vrecked, pri-
soners of lvar, civilians, etc.

The existence of rules of general international law is proved
by some treaties, by declarations of the General Assembly and by
sorne decisions of the International Court. And many States in
their official declarations recognize these rules as such, having
a universal scope of application, and regardless the conditions of
their creation.

It is therefore generally admitted that general practice does
not mean universal practice.la Silence of States in a process of
generation of these rules is construecl as their acquiescence, even
rvhen there is no proof of their tacit acceptance.ls It is, therefore,
considered that in the formation of a new general customary rule
it is sufficient that a minority of States which are ready to act,
do take part, provided they include States having special interest
in the matter. Such a law-creating practice does not usually meet
opposition and protests by u larger number of other States. Few
individual protests must be isolated and overcome. In such a case
a ner,vly emerged customary rule will become binding on all Sta-
tes, except the so-called >persistent objectors" who succede to
create a praticular customary rule exampting themselves from
the universal scope of the general rule.

The foregoing does not however reiate to the so-called pe-
remptory norms of general international law (jus cogens) for the

'n Ct., Sir Humphrey 'Waid,o,ck: ,,General Princi1tles of Public lnternatto-
nal, Laus,*, Recueil, des Cours 7962, t. 106, p. 44. Even Sovri.et positivist
Tunkin makes a concession h,ere claiming ,'un,animous or almost una-
,nimous practic,s... Cf,, I. yl. Tyr*<wn: Teopua u.etrcdgruapoduozo rlpala,
rM,ocKsa 1.970, crp. 141.$ Thus, the asser,tion of the Perrmane'nt Court of Inte,rnati,onal Jurstice in
Lotus case of 1927, that abstentiorn of States to act would only provide
evidence of a custtom,a,ry rule, if it could be shown that it did no,t pro,ve
accura,te that it has been based on their being "c,onscious of a duty to
abstainr.. Cf., PCIJ, Serise A, No 10, p. 31.
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purposes- of the Vienna Convention on the Law of Treaties of 1969.
Its Artictre 53 qualifies a norm of this kind, as >a norm accepted
and re-co gnized by the international community of states as a who-
le and as a norm from which no derogation is permitted and
which can be modified only by u subsequent norm^of general in-
ternational lar.v having the same charactei,,.ta

This concept of jus cogens, r,vhich makes void any existing
or new treaties conflicting with it, and with specific customary
rules as well, is not all embracing. Such norms could be named
as jus cogens ex tunc. There is another kind of peremptory custo-
mary rules which for reasons of convenience can be named jus
cogens ex nunc. They preclude practices or treaties contrary to
them only for future and until they do not suffer the changes
themselves. tr{owever, these peremptory and general rules respect
all acquired individual rights of States based on prescription, on
historic title or on particular customary rules, as exceptions to
them. That is for instance the relationship between general and
customary rules on bays (including the peremptory rule of the
breadth of territorial sea), and of the so-called "historic bays".
The general rules of peremptory character of this kind are not
ius dispositivum, because States cannot dissociate from them in
their specific treaty or particular customary relations. They are
neither ius cogens for the purpose of the Vienna Convention on
the Law of Treaties, because they do not make null and void hi-
storic and other acquired rights.

2. GRADUAL CUSTOMARY PROCESS

In such a way, the generation of customary legal rules is a
continuous, gradual and progressive social process which in fact
never ends.17 Normally that process begins with a particular prac-
tice of one or a few States jbined by tLe practice 6r acquiesience
of a larger number of other States until it attains necessary ge-
nerality, uniformity, density, continuity and duration. It is nor-
rnal that in an unknown moment such a practice crystallizes into
16 Following this qualitieation such a norm can only be a custo,mary norm

of gene,ral international Iaw. Treaties canno;t by themselves cr,eate ilrof,frlS
oaccepted and recognized by the international community of States as
wh,ole... However, a subsequ'ent norm, ncdifying a perempitory norm
iin foi'ce, can f,irst be laid do'"vn in a mujtiiateral treaty in order to be
transformecl into new general cus,tomary lalv of the same character.

" Ct. on custo,m as a sccial lrrocess irr gener'al - Frangois Geny: M,ithode
d,'interprdtatiavt, et sources cn droit Ttriui posiiif, sec,onde 6dit,ion, tome
1er, Paris 1919, pp.316-446 (especially pp.345-350,355-356). This
is so far one of the best presentatiio,n,s of cu,stom in Iaw, which has
much influerncecl doctrine and practice of inter,national law. Max So,e-
r,enssn, op. cit., n. 6, asserts tirat cnstom is being -le r6su tat d'un pro-

cessus sociai*.
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a_ binding rule of law by means of conviction of its participants
that exactly such a conduct is in accordance with law, ancl. that
itg disregard provokes internatiunal responsibility for violation
of a legal obligation.

This is however not a process of degree. There are many
usages which have never been transformed into custornary rules
of international law. Thus, the International Court of Justice in
its Judgment in the North Sea Continental Shelf cases of 1969,
has concluded that:

,'. . . The frequency, or even habitual charac'ter of the acts is not in
i'tself enough. There are ma:ny internation,al acts, re. 9., in the f,ield of cere-
monial and pro,toeol, which are performed almost irnvaniably, but which are
motivated ornly by considera,tions of courtesy, eonvenience or traditflon, and
not by any sense of legal duty...r8

Max Soerensen has explained an even more trivial example:

,,No practice is as eonsiiste,nt as using white paper for writirrg diplornatic n,o-
tes. Neventh,eless, no Gove,rnment will tr,arnsgress internatiional law if it adopts
a diff'er,enrt colour. That means that a ch,oice between diffenent categorires of
practice is inreluctable...le

However, when this gradual customary process comes to its
end, it is almost impossible to ascertain precisely when a settled
practice crystallizes into a new legal rule. Many scholars quote
familiar metaphora of the formation of a path scross a common
where it is difficult to pin-point the precise moment at r,vhich
the route acquired the character cf an acknowiedged path.0z As
Sir lohn Fisher Williams put it: ,The Rubikon which divides
custom from law is crossed silently, unconsciously and without
proclamation(.2l Thus, Sir Humphrey Waldoclc is right while sa-
ving that the formation of customary lar,v is a mistericlus phe-
nomenon.e2

" The same applies to adaptating clf a customary rule already
in force to changing social and poiiticai conditions, with its pos-
sible terrniiration, or its substitution by a new and different cu-
stomary legal rule.

Geneially speaking, due to its fluctuating and unstable cha-
racter, it is much more difficult to establish the responsibility
for breach of a customary rule of international law than the res-
ponsibility for violation of an obiigation from a written treaty.
Always and again it is necessary to prorze the very e;<istence clf a
rs l. C. J. Reports 7969, p.44, $?7.t) Op. cit., n. 6, p. 50.20 Cf., Pitt Cobbett: Coscs und Opinions on Internatio'nal Lau), 3rd Edi-

ti,on, Londo,n 1909, pp. 5-6.2t Cf., Sir John Fisher Williams: Aspects oJ Modern International Lo.ltJ,
Lond.on 1939, p. {-1.22 Op. cit., n. 14, p. 41.

v.
oJ
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customary rule and the fact that the State which is charged for
its infringement did not succeed in exampting itself from its ge-
neral scope of validity. The ascertainment of all these facts may
in the lasi resort be one of impression.2s And all these complexities
of the rise of binding custombry law and its application, ,rc_an be
solved only by an eiamination 

- of concrete situations and_ by_ an
attempt af eviluating, by reference _to general standalds, the bea'
ring of these manifestations upon the requirement of consistency
of conduct and conviction of legal necessity.n24

Due to the fluctuating nature of customafy process, the de-
viation from an existing customary rule by a large grogp of 

- 
Sta-

tes bears a very sharp-dilemma: whether-it is a breach of legal
obligation producing lnternational responsibility; or -just a new
prac-tice generating t new customary rulq. The two solutions have
quite oplosite legal implications, and the choice between them
&n sori6times be a qu-estion of discretion of the agency called
to decide the respective dispute.

In case of an initially unlawful practice, which at a latter
stage transforms into a new lega! rule, th-e question remains open:
doe-s the ultimate creation of- the new law retroactivelly conval-
idate past illegal acts. And even if we come to a legative answer,
nobody can iscertain the very momen_t from which a formerly
unlawiul practice becomes legitimate., This problem has a special
importanCe with regard to unilateral practices of many coastal
States exercizing exclusive fisheries and jurisdic-tion up to 200
miles from the-baselines, prior to creation of the new institute
of exclusive economic zone in the law of the sea.

It would not be right, however, to conclude that such gra-
dual process of formation of new customary law is entirely un-
conscious and free from interests of particular States. In the cho-
icp of particular practices by a State's decision makers, the con-
sideratibns of reciprocity and interests can be decisive.

Until 1876 the United Kingdom exercized jurisdiction over
foreign ships for srnuggling up to _eight leagues from its coast.
By iis Cusioms Conso[ridation Act of that year it confined its cu-
stoms and revenue laws inside a 3-mile zone on1y. It was, howe-
ver, not an act of self-sacrificing its interests for the thirst of the
freedoms of the seas. Being the strongest maritime power at the
time, the United Kingdom had a strong interest in imposing the
conviction to all other coastal States that exercising of any kind
of jurisdiction beyond the zorle of territorial waters of 3 miles
was unlawful - in which it has never entirely succeeded. And

JRMP, No. 1/1958 - V. D. Degan, Ttno Modes of Generati,ng Custo'marA Rules
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23 Cl., Sir Hersch Lauterpacht: The Deueloprnent of Internotional Laut bg
the lnternational Court, Londqn 1958, p. 377.24 lbid., p. 390.
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larger maritime areas under the regime of the high seas Yere more
imfortant for this maritime power_ than its own zofle of customs
control up to eight leagues, or 24 miles.

Thui, Mai Soerinsen was right while asserting that first a
practice arises, inspired by the desire to find a reasonable solu-
tion which takes irito account the different interests, and the pos-
sible chance to prevail one's own national interests over the in-
terests of other 

-Stat"t. 
As the practice progressively sets up- and

consolidates, a legal conviction appears of its obligatory chara-
cter and it ends up by taking roots in the spirits.zs

Yet, it would not be quite right io identify opinio iuris
with the w i 11 of States taking an active part in a practice Seqe-
r.ating a customary _rule of law. The trvo notioirs meet closely in
case "of existence bf a particular customary r-ule, which is a ge-

nuine tacitus consensus and in relevant lega1 consequences are
very similar to an unwritten agreement." However, a conviction ttiat a usage is legally_ binding as being
a customary rule of universal vatidity, it something less than a

common will or intention of all parties to a treaty to create a
legal obligation in time of its conclusion. Some Sta-tes, participa-
tiig in Jcustomary process can have a sirong will to convince
all"others on the eliitence of a customary rule, just as the fore-
eoine example of the United Kingdom indicates. But for the crea-
iion"of a rule of law of this kind it is sufficient to have a wides-
preadionvicticln that a particular practice is legally binding, and
nothing more than that.26

The question is how to find out evidence of State practice
and of opinio iuris, necessar_y for the formation of a customary
tegit rule. Arti6le 38 (1d) of the Statute of the International Court
mentions judicial decisions an the teachings of the most highly
qualified scholars of various nations - >as subsidiary means for
t}e determination of rules of law... These subsidiary means refer
first of all to customary rules of law, because with a written
treaty its text is the main means for determining rights and duties

of the parties.
In this sense the foregoing provision of the Court's Statute

is not exhaustive. Besides judicial practice and doctrine, relevant

in various stages of customary development are the following:
multilateral u"a bilateral treaties, concordant urrilateral acts of

a number of States, final acts of diplomatic conferences, unilate-

2s Cf., Max Soerensen, ogt. ci,t', n. 6, PP. 50-511
26 Karol Wolfke, op. 

'cit-., 
n. 5, PF. iS?-tOS, finds the basis of the binding

fo*rce of gener,al inrteirnationaf iaw in ',pt'esumed acceptance of a practice
as an expressiorn of traw".
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ral or joint statements of heads of State and government, resolu-
tions of the UN General Assembly, etc.
- Depending on the stage of custornary development and ot-
her circtrmstances, some of these acts can be an evidence of prac-
tice, bu_t they can even consist of their actors'practice. At a higher
stage of this development some of these acts - if precise enough
andiftheymanifesttheintentionoftheparties
evidence of opinio iuris. Therefore, all these acts are not simple
"subsidiary means<, but they can be material sources, as parts
of customary process. And if such a process is accomplished and
amounts to a new rule of larv, these texts can sometimes be do-
cumentary evidences on existence and contents of the rule in ques-
tion. They should be therefore best described as "material sour-
ces and documentary evic1ences.., in customary process,2T because,
depending on circumstances, they can be both.

tr{ou,ever, due to the vague nature and unpredictability of
customary process, none of the foregoing acts is a reliable evi-
dence in itself of the existence of a given customary rule. They
are thus not of the same documentary value as the text of a tre-
aty in regard to rights and duties of its parties. Nevertheless,
there are today very few customary rules of general international
law if ?fly, which literally remained ,unwritteno. For most of
them one or more written documentary evidences can be identified.

3. ARTICULATED CUSTOMARY PROCESS

Rani - lean Duplty has qualified this slow and gradual cu-
stomary process in which facts (or practice) precede the law
("1'existence prdcide l'essenceo), as being >>cor.ttume sagerr.28 He
differs this kind of customary rules from the so-called >coutume
sa.L,wAge<, or revolutionary custom, or >instant custom<, where
idea precedes facts. In his view new States with their specific
economic and social needs want to throw down the old interna-
tional legal order, based on slow custom, and to replace traditional
voluntarism based on tacit consent by a new "voluntarisme pro-
jectiorutel", affirming rights of poor peoples in opposition to the
rest of international community. This new customary process is
articulated by unilateral acts of these States and declarations,
which are often confirmed by municipal legislation. Sometimes
this action is corroborated with adoption of joint resolutions lar-
gely diffused, anci by the UN General Assembly resolutions.

JRMP, No. 1/1988 - V. D. Degan, Ttuo Modes of Generattng CustornarA Rules
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27 Ct., H. Lauterpacht: *DecisLons o! Municipal Courts os a Source of
lnternational Latfi.,, British Year Book of Inter'national Law 1929, p. 81.

28 Cl., Ren6-Jean Dupuy: *Coutume sage et coutume sauuctgle<<) M€langes
otferts a Charles Rausscalt, Par:is L97.i, p.77.
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R. - I. Dupuy has found in the law of the sea the main
domain of challenging established order. Appropriations by La-
tin-American and sbme African States of zones of exclusive fis-
lreries and other rights are detrimental to the old principle o!
freedom of seas, set up by great maritime powers in the past.ze

This argumentation, published in 197! did not prove enti-
rely accurate] It is not poor and underdeveloped nations, but the
United States themselves which have defied ieveral times in this
century the freedoms of the high seas, by their unilateral--acts,
always" looking their short-term lational interests. The Tariff Act
of tgZZ and ; number of bilateral "Liquor Treaties" concluded
between 1.924 and 1930, resulted into the new institute of the con-
tiguous zone up to 12 miles from the baselines. Two Proclama-
tions of Presi[ent Truman of 28 Septembet 1945, concerning es-

tablishment of conservation zones in areas of high seas contiguous
to the coast of the United States, and on the U. S. jurisdiction
over natural resources of continental shelf, have opened the door
to unilateral actions of Latin-American States. They all followed
this example of unilateralism, based on their own national in-
terests.

And the exclusive economic zone itself could never trausform
into general customary law, but for the fact that in 1976 the'
Uniteii States, Canada,-France, the E. E. C. and the Soviet Union
proclaimed their own exclusive fisheries zonel gp to 200 miles.Eo^ And finally, there were again the United Siates which first
adopted on 28 iune 1980 their -Deep Sea Hard Mineral Resources
Act) entitling their national ageniy for- issui-ng- perryissions for
expioration -and exploitation oF areas of sea-bed and subsoil of
tha high seas. A nu^mber of other industrial States then followed
the eximple. These unilateral acts of temporary, but durable ap-
propriations of the richest sites of mineral resources for purpose
bf their exclusive exploitation, which afe not renewable, -are i1
contravention to the bbligations of all these States frorn the 1958

Geneva Conventtion on the High Seas.sr

2e lbid., pp. 83-84.30 Due to their privileged geographic position, the very couln,tr,ies fr'orn
this group appropriated the largest areas which used to be parts of the
high seas. First ten of them in decre,asi,ng order are: Un,ited States;
Aus,tralira, Indonesia, New Zealand, Canada, Soviert lJn'ion, Japan, Bra-
zil, Mexiico a,Dd Chile. Cf., Gilbert Apollis: L'emprise maritLme des Etats
coiiers, Paris 1981, pp. 15-16, 20. Thus, among first seven of thern only
Indonesia is a big recei.rer. Ho\\,ever, this most privileged group in-
clud,es three other developing Statcs harring large coastal fagades.

3' Its Article 2(L) says th,at: *The high seas be,ing open to all na,t'ions,'no
State may val,idly purport to subject any part of them to its sovere-
dgnty . . .*. There is li,ttle difference betwee,n s,overeignty and appro-
priation for exclusrive explo;tat,ion of parts of its sea-bed for m'ore tha,n
iwenty years. It cannot be, in addition, roasonab'ly asserted that the
right to exclusive exploitation of i1s mineial resourc,es has become a
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- Hcrvever, such political debates for the purpose of theore-
tical considerations are generally useless. R. 

--^/. Dupuy has
correftly noticed important innovations in customary pr-oc6ss af-
ter the second World War. It is less and less spontaneous and
becomes more and more intentional.

As already rnentioned, the customary process is practically
the only substitute for a worid-wide legislatibn in regard to emer-
ging, modiiying and terminating rules of general international Iaw.
The intensified internationaX co-operation, as well as growing ne-
cessities and problems, which. cross national frontiers,-require an
increasing numbcr of legai rules of this kind which for reasons
of legal security rnust be couched in very precise terms.

When important individual interests of States are at stake,
the development cf these ruiles can hardly be left to slow, gradual
and predominantly spontaneous customary process, where the fi
nal results often remain uncertain. Therefrom the trends in its
articulation and acceleration by some willful acts. Several ways
in this rcgard proved to be effective.

ludicial decisions

Some judgrnents and advisory opinions of the International
Court of Justice resolved important dilemmas in general interna-
tional law, where pending customary process was undecisive. They
crystallized hitherto uncertain, vague or contradictory practices
into new rules of law. It is not difficult to find such examples.

By its Advisory Opinion of 1949 on Reparation for Iniuries
the Court established that the U. N. Organization is a subject of
international law and capabie of possessing international rights
and duties, and of maintain its rights by bringing international
claims. It possesses objectirze international personality with re-
gard to all States.ss

By its Judgment of 1951 in Norwegian Fisheries case, thr
Court set up a number of general rules on drawing straight ba-
selines for measuring territorial sea in localities where the coas-

new fre,edom of the,e seas, in face of the interriational regim,e pr,ovided
in Part XI of the 1982 Convcrntion wh,ich has 150 signatori,es and more
that 35 contracting States. Artic'ie 2(1) of the 1958 Geneva Convenrtion
pr,ovides expliciUy that freed,oims of the high seas, other than cited fotrn,
have to be >r'ecoglnized by general principles of internatiornal la,w...
And finally, nor a rule of international law, neither a convention with
extrra-territor,ial scope of applicati'on, has so fa,r permltted a.ny temporary
appr.op,r,iati,ons, exciuding all other St,ates, of any area of the sea, or
outer space, beyond national territory of the respective State. NatiornaJ.
territory includes her,e the oontiinerntal shelf and exclusive ecomomic
zone. Therefore, perm,issi,ons for exclusive mining activities crossi.ng a
State',s borderlines are acts ellfre uires.32 Cf., Reports 1949, pp. 179, 185.
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tlinc is deeply indented and cut into, or where there is a fringe
of islands along the coast.se Only seven years later these rules
became Article 4 of the Geneva Convention on the Territorial Sea
and Continguous Zone, codifying customary rules of general in-
ternational law that nobody denied. With very slight innovations
these rules were confirmed by Article 7 of the 1982 UN Law of
the Sea Convention.

Similarly, conclusions of the Court in its Advisory Opinion of
1951 in Genocide Convention case, concerning admissibility of
reservations on general conventions containing no provisions on
this subject,sa became Articles 19 (c) and 20 (4a and b) of the
1969 Vienna Convention on the Law of Treaties, as statements of
general law in force. Since 1951 all States adjusted their practices
in regard to admissibility of reservations to that statement of the
Court.

And by its Judgment of 1969 in the North Sea Continental
Sh.elf bases, the Court stated that the "equidistance-special circum-
stances principle<<, set up in Article 6 of the 1958 Geneva Con'ven-
tiott on the Continental Shelt', has never been and did not become
a ruIe of general customary international Iaw. This was thus a ne-
gative statement on customary law. Instead, the Court provided
a series of so-called "equitable principles( as allegedly being prin-
ciples and rules of international law concerning delimitation of
areas of continental shelf.ss However, it failed to prove either cha-
racter of customary law or of general principles of law of these
,principles and rules.,, and it even failed to apply them consisten-
tly in subsequent cases of delimitation in its own practice. By this
laying down entirely new legal rules, which have previously not
been corroborated by any practice of States, the Court in fact
overruled itself. There can hardly be legal rules leading to predic-
table results in the domain of delimitations, except the disallowed
oequidistance-special circumstances principle,, .36

In conclusion, notwithstanding the principle sententia ius
lacit inter partes, which is embodied in Article 59 of the Court's
Statute, every statement of the Court on customary law will be

" Ct., Reports 1951, pp. 133, 135, 142."t4 lbid., pp. 24, 26, 27, 29-30.35 Cf., Reports 1969, p. 42, $69; p. 46, SB1; then pp. 47-48, $85; pp. 50-53,
$$90-99; and pp. 54-55, $101.:'tl We do not criticize, however, fitness of directives by the Court to the
disputing parties in this Judgment as to how to reach an equitable
delimirtati,on of their continental shelf, but only the,ir nature of, allegedly
being .princitrrrles and rules of international Iaw... For more details see

- V. D. Degan: ,,Equitable Principles., in Maritime Delimitattsnso, l'tl-
ternational Laus at the Times of i,ts Coditicatiom., Essays in Honour of
Roberto Ago, vol. II, Milano 1.987, pp. 107-137. M,ore,ov,er, the Court's
c,onclusiorns on eustomary law, and especially on relationship between
codifying conventions and customary process seem equally to be well
established.
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accepted 
-as- law in force_by all States whose interests correspond

to it. And the States with -different 
interests would have dif'ficul-

t1"?. to prove thg contrary. That is sometimes impossible, espe-
cially when previous praciice of States was scarce, vague or con-
tradictory.

Unilateral Acts of States

The oldest way of influencing customary process have been
unilateral actions of States having special int6r6sts in the matter.
However,- as our previous examp-les^ indicate, unilateralism bears
leavy Li*r in-the dqu._lopment df rules of general customary law.
States follow first of all iheir narrow natioial and egoist int6rests.
Unilateral action of one State does_not impede, but dncourage uni-
lateral actions by other States with diffeient interests. In Iuch a
situation the international legal order crumbles with little chan-
ces for reasonable solutions. -In the law of the sea unilateralism
has brought about in this century great expansion of sovereignty,
sovereign rights and exclusive jurisdiction by coastal Statesl fi:
cessantly diminishing areas of the high seas. The same applies
with areas of its sea-bed and sub-soil rirhich were originally irt"rr-
ded to became common heritage of mankind.

Resolutions of the UN Generol Assembly

The next way of_ willful influencing general custornary pro-
cess is the adoption of resolutions or declarations by the tIN-Ge-
neral Assemblyl formulating general and abstract rulLs of conduct
of States. The Institut de 

-Dioit international has recently dealt
with this problem on the basis of excellent and exhaustive reports
prepared by its Member Krzysztof Skubiszewski. During its-1987
Cairo Session the Institute adopted Conclusions of its Commis-
sion on this subject-matter. They will be the basis of our explana-
tion here.37

,Althor-rgh the Charter of the United Nations does not confer
on the General Allembly the power to enact rules binding on Sta-
tes in their relations iiter se, the Assembly may make recommen-
dations coirtributing to the progressive development of interna-
tigqal lulu, its consolidation and codification. this may be accom-
plished through a '',,ariety of resolutions.n

The Comrnission of the Institut divides law - declaring re-
solutions purporting >to state an existing rule of law" , frorn- law

- darsloping resoluiions contributing inter alia ,rto the creation
of international custom<.
37 Parts of the text u,'hich follow in quotation naarks are from the Con-

clus,ions of the Cornmission.
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A law - declaring resolution ,may serve as a supplemen-
tary means for determiriation of a rule oi international law, parti-
cularly.where.evidence of State practice or of opinio juris ii not
otherwise readily available.,. It ,iouy constitute eviden6e of custo-
mary luy -oT of one of its ingrediehts (custom-creating practice,
opinio juris), in particular when that has been the inlention of
-States in adopting_ the resolution or when the procedures applied
have led to the elaboration of a staternent of larir." However: "gvi-dence supplied by the resolution is rebuttable."

- ,rPrinciples __and rules proclaimed in a" law-developing ,rre-
solution may influence State practice, or initiate a new 

^prictice,
that constitutes an ingredient of new customary lar,v. - A reso-
lution ^may contribute to the consolidation of -State 

practice, or
to the formation of the opinio juris contrmunis.o

In addition, q ,resolution or a series of resolutions may ex-
press or re-veal tendencies in the development of international- law.
Such resolutions may determine policies as to the substance of
law to be made, whether by formulating principles or detailed
rules or by expressing the main ideas andconcepfs of prospective
law.,.

It should be appropriate to add that a law-developing re-
solution, c_ouched in terms of principles and rules of mahditory
character,,becomes in time a law-declaring one if the customary
Process which it spurs on successfully amounts to the creation of
the intended customary legal rule.

These Conclusions therefore indicate a number of functions
which some resolutions may perform in customary process. It does
not mean that each and any of them can be useful in this regard.
The Commission has enumerated some of the elements whichlelp
to identify a resolution as falling under one of the following ca-
t'egories: (r) the intent and expectations of States; (b) respeci for
procedural standards and requirements; (c) the text of the reso-
h-rtion; (d) the extent of suppbrt of the resolution; (e) the context
in which the resolution was elaborated and adopted, including
relevant_ political factors; and (f) any implementing procedures
provided by the resolution.

However, the rest of the text of these Conclusions, as well
as the reports of Dr. Skubiszeu,ski, clo not always provide suffi-
cient guidance for interpreting each of these relevant elements.

(a) T'he intent and expectations of States is the most con-
lroversial issue. It is not clear rvhether these are intentions and
cxpectations of original sponsors of the draft-resolution or of ail
States u,hich voted in favour of it,38 or even of the General Assem-

'iE Due to various poititical reasons -tor rvhich each state casts its vote in
Ia'u'our of a resolutiorn, the comnr,on intention of all of them very ot'ten
does not exist, particuiarly when its text is couched in vague terms.
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bly as a- rvhole. In tJris last case >intent and expectations.. would
he merely u fiction. It would be better to for*itd; thii ele-eni
as >object and purpose of the resolution.,, which is .lor"r to its
text than to prssulxed common intention of States. This woutd in
addition opgi the Coor for teleologi.ii-irrt"rpietation-of resolu-
tions depending on changing social lnd politiial circumstances.In the context of these Conclusions the only reasonable so-
lution r,t ould be that the intent and expectations of States are
estimated on the basis of the sum of elements which follow, but
first of all of - (e) "the context in which the resolution was eli-
borated and adopted, including relevant political factors<.
^ (b) Respect fo, proceduial standarls and requirements re-
fers to resoiutions which were drafted by an ad hoi body such asthe International Law commission. suih resolutiorrt hur" undo-
ubtedly a higher value in customary process, and the commissionof the Institut has formulated some recommendations in this
regard:

"When appropriate, reso,lutions referred. .. should be based on a negoti-
ated arrangement. . . .( - ',If the eiabo,rating organ is not composed of aUthe Memberrs of the United Nati,ofls, equ,itable geographical rdpresentation,
presence' o'f the ma,i,n legal systems, and legal expertise are faetors whii,ch fa-vour the formulation of universally applicable principles and mo,re detariled
rules. - Moreover, it is desirable that States pratiicularly interested in the
m:atter be ena,bled to take part in the deliberations of the organ and in the
e1a'boration of the draft... - ''The circulation of drafts for comment in the
process of the elabo,ration of some resolutions is clesirable.*.

- (c) The text of the resotution is one of the most important
elernents.

"The language and context of a resolu,tion heip to determine its norrna-
t_ive purport. Reference to international law or equivaient phrase, or their
deliber,ate omrission, are re,levant but not in themselves deter,rninative.<

"The legal status o,f resolutions designated as decla,ratio,trs is not diffe-'rent lrom that of other resolutions. Yet this partricular form may emphasiize
the importance of the nor,ms enu,neiated. Declarations are suitable for i com-preh'ensive treatment of a subject or for expressin:g princriples the purpose ofwhich is to influence the pr,ogressive developrne,nt o1 international law...

The language of a resolution, in adclition, reflects the inten-rjty of rvill -of Staf.es sup_porting it, in customary process. Thus,
the rtse of the word ,shalln points to the statem6ni of legal obli-
g,ation,se ald the word ,shouldn places the conduct of sfates on
the plan ilf rvishes and recommendations.ao

The formulation of political objectives -or postulates, progra-
mmes of cooperation subject_ to futuie specific igreements or sta-
iements of certain more or less accuratb facts, 6re of no use in
" This is the ilccur,ate conclusio,n of the r.eport,er. Cf., Annuai,re

tut de Droit international lgBS, session d'Helsirtl:,i, vol. 61-I,40 lbid., p. B2o.
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customary process, even if expressed in terms of legal rules. If
such formultions are mixed in a resolution with statements of
genuine rules, its persuasive value can be weakened and even
ruined.

Also not useful for customary process are extensive texts of
resolutions and excessively detailed -ennumerations of illegal acts
and conduct.al Short, synthetic and clear definitions of a legal
_rule, with essential elements constituting their violation, should
have priority over extensive and enumerative definitions which
can never be all-inclusive.

It can be sometirnes harmful for customary process to adopt
subsequent resolutions on the same subject-matter without essen-
tial impr,ovements in their text, and especially if there are no
chances that the new resolution be apprbved unanimously or by
consensus.a2 Every new debate and chance to vote offers the op-
portunity to malignant Governments to challenge the general cb.
racter of legal principles laid down and thus to defy even the
fundamental rules of general international law.

(d) The extent and support for the resolutiorc. Although the
support and vote in favour of a resolution by a State is not an
unrebuttable evidence of its practice nor of opinio juris, because
resolutions are not the same as treaties enunciating normative
rules of general international law, the result of vote is an extre-
mely important element in identifying the importance of a reso-
lution in customary process.

The Conclusions of the Commission of the Institute in this
regard are very helpful and there is nothing to add to them.

"A law-declarring resolut,ion, adopted without negative vote or absten-
tion, creates a presumpti.om that the resolution contains a correct st,atement of
law. That presrumption is subject to rebuttal.*

>,I,n situaihi,oD,s where a rule of coustomary 1aw is ernerging from State
pr,actiie or wher;e there is stiitl doubt whether a rule, though already applied
by an internati,onal org,an or by some States, is a ruie of law, a resolution
adopted without neg:sfiv. vote or abstention ffiay s6l t,olidate a custom or re-
move doubts that might have existed..r

"The authority of a resolution is enhanced'when it is adop-
ted by consensus.n II is furthermore enhanced "when it is adopted
by a representative majority that includes the main legal systems"u
;-int, ,s the trait inter alia o'f the Declaration on the Inadmissibility of

Intervention in the Dcmestic Atfairs of States and the Protec,tion of
their Independence and Sovereignty (2131 IXXl of 21 December 1965),
and of the Declat'ation of the Inadmissibriiity of Interventio'n and In-
terference in the Internal Affairs of Strates (36/103 of g December 1981).12 Whereas the forego,ing Deciaration of 1965 was ad.opted unanim,ously
with only five abstentions, the subsequent Declaratio,n of 1981 was adop-
ted by maj'ority of 120 votes, with 22 votes aga'inst, 6 abstentions and B

abse,ntees.
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However, if "the number of negative votes or abstentions is large,
or qualitatively significant, the law-stating or rule-developing ef-
fect of the resolution is weakend..,

"Where a resolution may be subjeat to res,ervations either in the ex-
planatiotn of votes or in other statements, the effect of suoh reservatrions is to
qualify or l,irnit the extent of approval by the reservrirng Sta,te. Depemding on
its oomtents a r,eservation may m,ean less than rejectio,n of the rule. It may
be merely an expression of do,uibt...

,If a resolution expresses existing law, a State cannot exclu-
de itself from the binding force of that law by making a reserva-
tion.o Horvever, the apprisals of States on what existing law is,
and what is lex. f erenda, may differ.

(e) The contex,t in which the resolution was elaborated and
adopted, including relevant political factors. The Conclusions do
not provide guidance as to how to grasp this, important element.
It can be done first of all by examination of preparatory works
(trartaux prdparatoires) of the elaborating organ if any, of commen-
ts of governments on drafts which were circulated, and of records
on debates in the General Assembly.

(f) Implementing procedllres provided by the resolution. ,rThe
inclusion in a resolution a provisions on implementing procedu-
res, or on supervision of compliance with a_resolution, ryay con-
tribute to the interpretation or application of law, or to the emer-
gence of new law..,- Thus, by the Resolution L654 (XIV) of 1961 a committee was
set up to review the implementation of the 1514 (XV) Declaration
on the Granting Independence to Colonial Countries and Peoples.
This procedurJt"as of cn-rcial importance for final affirmatioh of
the pi'inciple of equal rights and self-determiqalion of peoples.'Impfementatibn ani strict observation of legal rules in force
is ultimate goal of every law. These implementing pr_ocedures are
thus even mbre important than the law-creating and law-declaring
activities of the General Assembly themselves.

In conclusion it must be said that, unlike treaties and custo-
rnary law itself, resolutions of the General -Assembly_ are not a
particular sollrce cf international law as 'such. But althougl] -thpy
are in principle not more then recommendations, it would be
wrong [o cleny any legal effect of any of them. Just the contrary,
some of them have pioved to be effective means of articulation
of cuslomary process. The International Court of Justice was rlght
rvhen asserting in its 1986 Judgment in the Nicaragua case, that:

,,. . .. otrtinio jut'is DDy, though with all due cautiorrl, be deduced fnorrn,

inter alta, the attitude of the Parties and the attitude of Sta,tes towards certain
General Ass,embly resolutions, and particularly resolutiion 2625 (XXV) entitled

',DecLaration on Prinaiples of Interna:tio,nal Law oo,ncerning Friendly Relaitions
and Co-operation anaong .States in acc,ordance r,vith the Charter of the United

,,
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I\Ta;ti'ons*' The effect of consent to the text of such resolutions cannot be
und'erstood as merely that of a "reiterat,ion or elucidation.. of the treaty cornm-itment undertaken in the Charter. On the contrary, it may be understood as
arn acceptance of the validity of the rule or set 

'o,f 
ruies declared by the

t'esolution by themselves..*a3

The court largely guoted in this Judgment the parts of the
said Declaration,aa as well as 1965 Declaratlon on the-Inadmissibi-
ljry qf Interuentigry_-I?\31 

_ 
(xx)l ,45 and Def inition of Aggression

[resolution,3316 (XXIX) of 1974]46 - all of'them at irurri"r"g law-
declaring effect.

The Court in addition cited as an evidence of the law im
force another non-conventional instrument, namely the H elsinki
Final Act of 1975.47 That proves our previous statement that some
final acts of diplomatic conferences, as well as joint statements
of heads of State and government may be also material ,o"rC.i
and documentary evindence of customaiy law.

Codifying Conventions

But far the most important mode of intentional articulatiol
and acceleratrln of custo-ury process after the Second World War
has been drafting, c_onclusion ind entry into force of- conventions
on "codification and progressive development" of a part of inter-
national law. The process-of preparation- of draft-articles involves
either the International Law Commission or ad hoc organs com-
posed by Stats representatives. Draft conveution circulaies among
governments for their comments, and asually a diplomatic confel
rence is convoked for adoption and for signature 

^of 
the conven-

tion, in question. Its entry into force is sJbiect to deposit of a
number of instruments of' ratification or aicession, wnicfr goes
from two for 1949 Genevtt Convemtions on humanitarian law"and
for Protocols additional to them of lg7z, Lrp to 60 for the Lggz
UN Law of the Sea Convention.

These conventions have a double function. Like all other
agre_ements, they operate between the parties according to rules
of the law of treaties. However, their main function is it influen-
"1rg 

customary process. Their essential provisions are in princi-
p1e couched_in forrn of normative rules, providing rights aird d.r-
ties to all states, ancl not to their partles onlyl TEey are thus
aimed to be transformed into ru,tes bf general-customary inter-
national law, unless some are codifications of already existing law.

43 C!., Reports 7986, pp. gg-100, g1BB.
44 lbid,., p. 101, 9191; p. 106, g202; p. 107, g203; p. 119, g22B; p. 133, g264.4s lbid., p. 10?, 9203; p. 134, 9266.4$ lbid, p. 103, S195.4? Ibid., p. 10?, $204; p. 133, 9264.
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Artlcle 13 (1) of the uN charter, as well as the statute of
the International Law commission of 1947, distinguGh; 6;i*""i
progressive_ development of international law and "its codification.
However, due to different stages of the customary process attai-
ned at the time of -siglature of the convention iir q"estio", iii;
relevant, rule-s must be-divided into three different Cat6gories. fu,ach
convention of, this kind provides in addition provisioni of strictly
contractual character which are not intende& to be transfor*"i
into customary law, but provide rights and duties to its parties
only.

Since the law of the sea pro_ved to be the most dynamic dis-
cinl.ine of the Law of Nationi after the second worth war, we
slalt gy 

_t_g _ 
explain. al,l four categories of treaty provisior. ]ro*

the 1982 UN Law 9f the Sea Coniention. But siiniiar analyiit *"
be made in regard to provisions of any other convention of thii
type.

(a) Some of these impersonal _rules are pure codification.
The convention e-mbodies, namely, already accelted rulei of cu-
stomary law, in the sense that it js m91ely declaiatory of existing
rules. Jts parties do not assullrg nery_ oblig"ations, nor ih"y acquirE
ngw rights otherwise -enjoyed _by all other States on thb gr6und
of general customary law. 

-such-provisions 
serve mainly ur" do",.l-

mentary.evid_ence of the existence and contents of cust6mary law
in question. Legal walidit_y of these customary rules does n6t de-
pend on the entry into force nor on terminition of the conven-
tion in which -they were laid down. Among all other categories
of conventional rules, only they serve as th6 means of - li con-
rtersion des rDgles coutumiires en un corps de rb,gles d,crites coor-
donnd.es et systdmatisdes<<.ag

In the law of the sea it is not difficult to identifv rules of
this character, because only this branch of international law has
been the object of codificition and progressive development by
mbans of general conventions two times -after the Second Worli
War. The parties to one or more Geneva Conventions of 1958 are
practically all important maritime States, which for one reason
or another have refused to become parties of the 1982 Convention.
And in return, the 1982 uN Law Af the sea convention has up
to now 155 signatories a_nd about 35 contracting States, mostly
from the Third worid. Thus,_if -the _sarye normaiive rules of 96-neral scope happen to be embodied both in one of four Geniva
convention of 1958, and again in the 1,982 Convention, there is
a strong presumption 

- 
in favour of the existence of generally re-

cognized customary rules of the law of the sea, unless an evidence
to the contrary.
4E cf., charles Rousseau: Droit international public, tome I, paris tg1L,p. B4E.
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Almost all ,provisions con_cerning legal regime of the high
sc{rs belong t<r tliis category. Already"the"partie"s to thl lFlig de-
net)a Conventi?.ry ,ry the H,igh _Seas eipresse^d in its preamble their
desire "to codify the- ruleJ of internitional 6*; -iri-ttiii d;fiil,
and recognized ihat the adopted provisions were ,u, g"r"r"tit d":
claratory of establisle! principlei of international lario. Thus, the
matter yls_ pure codification already in 1958. Identical provisions
in the 1982 convention only confirm_ that the custom#y hw in
this spk_r_ere of the law of t6e sea did not suffer changes" at least
since 1958.

. Belonging to this categor,y are identical provisions of nor-
mative character concerning the legal regimes ^of the territorial
sea, of the contiguous zone-and of -the cintinental shelf, ir *"ii
as inter alia,provisions on the baselines for measuring the breadth
of territorial s.ea, .including almost_all provisions coricerring stra-
ight baselines.s The provisi-ons of this t<ina are und.oubtedly" parts
of the international legal order at seas.

(b) 
-Our second category includes normative rules aimed at

being_.a factor of progressive development of general customary
law. These rules confiim some existing practicis of Stater *friifi
before the adoption- of Ih" convention lia not achieve a degree
of unifolmity,; namely, the norms in question have not yet 5"",
)accepted _as law,, (opinio iuris)_by u necessary majority oT States.

The International Court of iustice dealf in its Jtidgment of
1969 on the North Sea Continental Shelf with conditlons that
norm-creating provisio_ns from a convention pass into the general
corpus of international law, and are accepted as such bv the opi-
rio iuris, so that they become binding eve^n for third States. Thdse
conditions are: (i) >It yo-uld -in the Tirst place be necessary that
the provision concerned should, at all evdnts potentiallv be of a
fundamentally norm-creating character such as could bd regarded
as forming the basis of a general rule of law."co (ii) ThesJ rules
,,_by their very nature, musi have equal force for ili members o[
the international. community, and cannot,therefore be subject of
aly.right of unilateral exclusion exercisable at will by any one
of them in its own favour..,5l In other words, these rdles cannot
be .subject to unilateral reservations. (iii) Then, ,a very widespread
ur"rq representSfiv-e partifipation in the convention ,iright slffice
of itself, provided ii included that of States whose intirests were
specially. sffsc:ted.*59 (i") It is necessary that >State practice, in-
cludin-g that of States whose interests ar-e specially affeited, sh6uldh1:j:- both extensive and virtr-rally uiiform in the sense of

For mor,e deta'ils see - v. D. Dega,n: "Inter.nal waters.., Netherland,s
Yearboolc of lnternational Laro lg86, pp. 4-5, 3T-39.
Cf ., Reports 7969, pp. 42-43, $?2.
lbi,d., pp. 39-40, $63.
Ibid,, p. 43, 973.
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the provision invoked; - and should moreover have occurred in
such a way as to show a general recognition that a rule of law
or legal obligation is involved.n (v) And finally, "the passage of
only a short period of time is not necessarily, or of itself, a bar
for the formation of a new rule of custcmary international law..,rs

The first two conditions relate to the rules of codification
as well. But all five conditions relate o fortiori to rules on ,legi-
slation" of general international law which will be discussed la-
ter on.

And although nearly six years after the signing of the 1982
UN Law of the Sea Convention nobody knows whether and when
it will come into force, many of its norm-creating rules convali-
date actual practices by coastal States, extending their sovereignty,
sovereign rights, jurisdiction or control over areas which used
to be parts of the high seas. The 1982 Convention has strongly
intensified this process of national appropriations.

This group encompasses provisions from the L982 Conven-
tion concerning the breadth of territorial sea, of contiguous zone
and of continental shelf, as well as all rules forming Parts IV
and V of the Convention concerning archipelagic waters and ex-
clusive economic zofle. And finally - most rules from its Parts
XII and XIII on protection of the marine environment and on
marine scientific research, because they also provide new juris-
diction in favour of coastal States.

The customary process related to all these rules is in full
progress. It cannot be impeded by a simple r,roq-participati'on of
some States to the L982 Convention. Most of third States have
taken part in this practice too. Thus, most of these rules have
already been transformed into new customary law, regardless of
the entry into force of the Convention. They provide rights and
duties to all States, being parties there of or not.

(c) Our third category includes norm-creating rules set up
iir a convention of this type which cannot be corroborated by any
actual practice of States, and in regard to which the cu_stom4ry
process has not yet begun at the time of its adoPtion. The rules
bf this kind are unavoidable since practically all States in the
worlcl want to harmonize and reconcile their individual interests,
ancl by these new rules they want to influence the direction of
futnre customary process.

'fhe purpose o[ tlrese rules too is their transformation into
ncw customarv rules, to be valid as such for the entire interna-
lional ccm;riunity of 

'States. 
T'hey thus have to be of fundamen-

ially noi'rn-crcating charactci: ancl, by their nature, applicable to
ali Statcs ancl cannot be lhe subject of reservations. Convention
stipularting thern mttst be open for accession ttl all States.

s3 lbid., p. 43, $74.
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Unlike two previous categories, these rules have a genuine
ulep;i,slatiotzo charncter.sa This term hers however to be und6rstood
in -a quite different manner than in municipal larv. Legislature in-
side a State enacts new laws by a due mbiority of votes which
afterwards oblige all its citizeni. In internaticnal community of
States there is no organ of this kind. The onlv -substitute arb di-
plomatic 

- 
conferences which adopt general and open conventions

,on codification and progressive development<. In case of a very
widespread and representative participation in the convention,
provided it includes States whose inteiests are specially affected,
it could reasonably be assumed that all its norm-crealing rules,
including these on >legislationu, have been transformed into new
c_ustom,ary law. That is the main aim of States participating at
the diplomatic conference.

However, stipulation of these "legislativen provisions is not
stimulative for widespread accession by States to conventions of
this kind. Malignant governments can 

-gain 
more by u mala fide

"pick and choose<( gaim. A third State to the convention does not
assume obligations provided for its parties by its contractual pro-
visions. It can claim rights from its >legislative" norms, preten-
ding that they have already been transformed into new customary
law, and refusing other on its own will, alleging that they are
valid for its parties, and only after the entr5r into force.

That is exactly the fate of the 1982 UN Law of the Sea Con-
vention. Important maritime States \,vere very active throughout
the negotiations at the Third UN Law o1' the Sea Conference, pro-
tecting all their essential interests, and giving some concessions
to the claims of the Thircl World countries. Nevertheless, near
the end of the Conference the United States dissociated from
solutions previously agreed on, reqlliring new cr-incessions for their
industry in the activities of the international sea-bed area, and
.even extorting significant rights in favour of so-called ,pioneer
investors<. Nevertheless, this country voted against the text of
the Convention as a rvhole, and r,vith the Unitecl Kingdom and the
Federal Republic of Gerrnany refused to sign and ratify it.

Because of the opposition to Part XI of the Convention con-
cerning the international sea-bed area by the these and other
industiial States which signed the Conr.rriion but did not intencl
to be'come its parties, its entry into force became very questir.r-
nable. Still all these States which refuse to become parties to

,IRMP, lVo. 1/1988 - V. E. Degan, Two Nlodeso! Generating C,usto,maru Rules
of General International Law (pp. 5-30)

5{ First steps in ',international iegislalion<< wer,e multilateral treaties made
by Eur-opean Great Por,v,ers during 1gth century inter se. Irnportant
legal ruiers ruvitl-I lastiug eltect were laid down by these treati,es (e.9.,
Regulatio,ns on Classes of Diplomatic Officials of 1815, the Declarati,on
ol Par:is respec,ting rvart,are on sea of 1856), on which no third Stal,e
ventured to oppose. Since the First Hague Peace Cornference of 1899
this pr,ocess has been democratiz,ed, but b,rought many new problems.
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the convention claim from the rest of the world alt rights pro-
vided in all its parts exept part XI.

The refusal of this Convention by important maritime Sta-
tes is an obstacle in itself for a quick trarisformation of its ,le-
gislat]ve< rlorm^-creating -rules into new customary law. And the
identification of these ir-iles, in regar4_to which .,rito*ury process
did not begin,. from others which iodify existing iu;;-;'.*t;ili;;
existing practices into new customary rules, has-beco*" of utmost
importan-ce in relation to the rights of third States.

In fact the l9B2 Conventi,on provides only two sets of ,legi-
slative" norm-creating rules imporfant for the "maintenance of ie-
g3l order at seas andoceans. First are the rules on transit passage
through straits used for international navigation (Arti"1"t i7ifi\,
but not ruIes concernipg -archipelagic sea lane passage which form
an inalienable part of 1he new institute of irchip"elaeic waters.
The second are rules concerning rights of coastal^ StaTes to con-
tinental shelf beyond 200-mile limit, which is in regard to all
States linked with the entry into force of the Conventfon.

The third States in r6lation to the 1,982 Convention cannot
prevail with the preexisting high seas freedoms in international
straits out of 3-mile limit of territorial ge?,r,u because this verylimit of territorial sea has never attained the authority of a pei-
remptory norm of general international law (jus cogenil.uu

. Respective provisions on transit passage from the 1982 con-
vention can neither be interpreted as stipulations pour autrui.
There has never been an express inteltion for conierring this
kind of ,absolu.teo -rightq in favour of third States followiig the
requirements laid down in the Vienna Convention on the Liw of
Treaties of 1969. 'Ihe common aim of all participants at the Third
UN Law of the Sea Conference is expreised iri the preamble of
the Convention, namely: -"desirabjlity bf establishing thro"gh ttii
Convention. . . a legal.order for the seas and oceans-. . ." Th-is goal
implies the most widespread participation in the Convention it-
self, and qot providing- absolute rights in favour of States not
willing to become its parties. And riost o{ presqnt - day signa-
tories and contracting States have expressly declared their oipo-
sition to actions of third States to app-ly sel6ctively the Convention
;- r;lrgr*"*t, in favour of thi,s elaim see - Luke T. Lee: ,,The Law ofthe Sea Conaention and, Thi.rd Stateso, AJIL IggB, pp. b41_b69.s6 For insta,nce, four Scandirnavian States have always-frad their territo-rial s,ea 4 miles large. In th'e Norwegian Fisheries case bef,ore the In-

tennational Court of Justiee, the United Kingdo,m has acknowledges to
No'rway this limit (Rreports 1957, p. 126). And the conclusions oC tfre
C'our,t ,in this Judgiment in regard to the width of mouths of bays do
not go in favour of 3 mil,es rule for territorial sea. Equally, the lirrited
startes, by the:ir var,ious motions during all three uN- Law' of the sea
Conferrences have estopped themselves from the right to claine B miles
limit in their favour fr,om other coastal States.
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while continuilg -to reject its provisibns relating to the interna-tional sea - bed area.57 Due fo all these r"uroil, all states areentitled to enjoy, on the basis of general customiry l"*, only
the- right of innocent passage throulh all straits- use'cl ioi'i"Gi
natio,nal navigation.-TEe riglt to trinsit passage is en;oyid-""tv
by t{rg parties to the convention after iis entry into "force, o,
condition that States bordering international stiaits become its
parties too.

(d) Finally, like all other treaties, conventions orl cociifica-
tion, progre-ssive development and "legislation,. of international
law cannot be without "contractualo {rovisions, providing rights
and duties to,their parties only. This >contracirril" character is
expressed in th" y"^tv text of the rules in question. This category
includes standard final provisions on signbture, ratification," ai-
cession,..entry into force of respective_con-vention, admissibiliiy ot
reservatio-ns, etc, which apply-immediately after the convention
is adopted.

The same-.category encompasses also special prorrisions on
settlement of disputes- concerning interpretafion urd uppti"utio"
of the conventign, a-nd on other-issues'if &Dy, which 6dnnot be
the matter of rules of general international larv.

The 1982 convention provides in addition in its part xI
the rights to the activities in the international sea-bed area stric-tly for its Qta{e; parties, or for their State enterprises or their
natural or 

- 
juridical persons, subject to permissidn and control

by the^ Authority.^However, "Principles Governing the Area,., for-
ming section 2 of Pa{ XI, are codched in geneial terms and in
teJqs of 

^peremptory legal norms providing:obligations and res-
trictions for all States.

4. CONCLUSIONS

There exist at present two modes of customary development,
each having its advbntages, but also important shbrtcomings.

In the slo1v,^ gradual ar{ predominantly spontaneolrs pro-
cess, practice of .ltates precede€ _opinio iurii c6mmu.mis. By re-
peated actions of States, followed by opinirs ju"r,is, a small rrrrrb"t
of customary rules 

^appears. 
Their iontent .ir.,oi be very precise,

and the moment of their creation is never certain. However, ge-
neral legal rules of this kind are based on reason. They have 

"5"-ully a meaning large enough to allora, necessary cxcebtions. Ancl
althoug.lr .slow, this.p,rocess is adaptable to chingirrg'technoiog.i-
I ,.Il.al or social circumstanc6s. Neverthelesi ii became to-
37 cf., Declaration of the Group ??, ,irnd statement of the Group of

Easter,n Eur,opean Countries, L&tfi ol tttc Sea Builclin, Ne 1. Septenrbey
1983, pp. 83-85.
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t1lly inadequate to meet new needs of international community
of- States, in order to remain the only mode of generating legil
rules.

Thc: intcntional ancl articr-rlated customary process, as the
gnly substitute to genuine world-wide legislati,on, bears' all def-
fects of human voluntarism in larv-creatingl Compromises between
clisparate interests of a large number oT States are sometimes
insincere and ill-foundecl, and open to grave abuses. The case
of the Third UN La'uv of the Sea 

-Confererice 
has gravely compro-

mised thg pro_cess of progressive development oi gen6ral iriter-
national law by means of conventions.

Even some solutions which may seem to be rational and
adequate for a particular problem can prove to be detrimental
for the maintenance of the international lbgal order. For instance,
the provision of Article 2 (3) of the 1958- Geneya Convention on
the Continental _Shelf , on behalf of rvhich the rights of coastal
State over its shelf do not depend on any effective or national
occupation, or oI ?ny express proclamation, was originally pro-
posed in good faith by the International Law Cominissii,n. It
seemed to be at that time the most rational solution to that pro-
blem in face of a prospect that mineral resources of contineirtal
shelf belolg to the first occupant. However, the entire abandon-
ment of effectiveness in appropriations by coastal States of new
areas at the sea profoundly disturbed the existing legal order.
Since that Convention the iotal area of the high sleas,-including
its bed and sub--soil, ,did not stop in diminishing. similar fate il
shared by the formulation of thb International -Court of Justice
of ,equitalle principleso in maritime delimitations as alleged ,prin-
ciples and rules of international lawo, which simply ca-nnot ope-
rate as legal rules.

. - 
Hoyever, at present there is no other mode of enacting pre-

cise legal rules of universal validity.
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